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OUR OFFICERS 
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JouHN Ripcety VAN ARNUM 


Joun RipGety VAN ArNuM, Secretary, is a native Washingtonian. 
He was born there on September 27, 1894, and was educated in the pub- 
lie schools. He served in the traffic and operating departments of a 
number of railroads, including Southern Railway, Pennsylvania Railroad 
and the Baltimore & Ohio, prior to the World War. He was employed 
by the Railroad Administration during the 'atter part of 1919, resigning 
in 1920 to engage in rate and traffic work in a private capacity. Since 
1930 he has been Traffic Manager and Transportation Secretary of the 
National League of Wholesale Fresh Fruit and Vegetable Distributors, 
512 F St. N. W., Washington, D. C. 


— 


Huey Dantet Driscoui, Chairman, Evrecutive Committee, was born 
on a farm near Enfield, Illinois, on February 10, 1885, where he remained 
until he was 19 years of age. His parents were born in Ameriea and his 
four grandparents. were from Ireland. After being graduated from High 
School, he entered railroad work in East St. Louis. He progressed in 
railroad work until 1904, when he left the General Offices of the Kansas 
City Southern Railway Company to become Rate Clerk for the Kansas 
Railroad Commission. In succession he served the Commercial interests 
of Topeka, Kansas; Waco, Texas and Oklahoma City, as Traffic Expert 
and Attorney, until 1922, when he engaged in private practice special- 
izing in transportation law, at Oklahoma City. He was immediately 
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Hucu D. DriscoLi 


employed by the Corporation Commission of Oklahoma on an important 
pending case, and his practice has since taken him into every corner of 
the United States, into Canada, Mexico and Alaska. His residence was 
changed to Tulsa in 1930, but he has continued his Oklahoma City office 
to this date. He has maintained an office in Washington, D. C., for the 
past ten years. 

Mr. Driscoll was admitted to practice by the Supreme Court of 
Kansas in 1914. He was admitted in Oklahoma in 1919 and to the United 
States Supreme Court in 1923. He is a member of the American Bar 
Association, Oklahoma Bar Association and the Association of Practi- 
tioners before the Interstate Commerce Commission. 

He has served as President of several traffic organizations, ineluding 
the Texas Industrial Traffic Leagwue, the Ok’'ahoma Industrial Traffic 
League and the Southwestern Industrial Traffic League; Vice-President, 
National Industrial Traffic League; Director, Texas State Chamber of 
Commerce; and Chairman, Traffie Committee, Oklahoma State Chamber 
of Commeree. During Federal Control of Railroads, he was a member 
of the St. Louis District Freight Traffic Committee of the United States 
Railread Administration, in addition to being Chairman of the Less- 
tarload Freight Committee at Oklahoma City. 

_ In 1930 he was appointed by Governor Holloway, Chairman of the 
lransportation Committee as well as a member of the Exeeutive Com- 
mittee in charge of Drought Relief in Oklahoma. 

__ He married Miss Beatrice Murphy in 1910, and they have one son 
lving—Donald, age 15 years. 
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CLARENCE A. MILLER 


CLARENCE A. MILLER, Treasurer, was born in Fayette County, Penn- 
sylvania, February 11, 1890. He graduated from the Uniontown, 
Pennsylvania High School in 1907, and from 1908 to 1920 was in the 
United States Postal Service. He received his LL.B. degree from George 
Washington University in 1919 and his LL.M. in 1921. After service as 
Assistant to the Legislative Counsel of the House of Representatives he 
entered the practice of law, and since 1926 has been specializing in inter- 
state commerce law. He has been a member of the faculties of the George 
Washington University Law School and Southeastern University Law 
School for thirteen years, and has written a number of legal articles, pub- 
lished in law reviews. He is also the author of several law books, and at 
the present time is Associate Faculty Editor of the George Washington 
Law Review. He is now General Counsel of The American Short Line 
Railroad Association. 
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State Taxation and Federal Regulation of Com- 
merce Temporarily Stopped in Transit 
as Affecting the Question of 
Through Movement 


By Harry C. Ames, Member D. C. Bar 


canvassing the precedent cases for the purpose of deciding whether 
interruption to through transit at an intermediate point is or is not 
sufficient to break continuity of movement, certain decisions of the 
Supreme Court are apt to appear wholly irreconcilable in the light of 
the factual situations involved. They will continue so unless it is re- 
membered that there is a clear distinction, which the court has drawn, 
as between the right or power of the State to levy nondiscriminatory taxes 
upon property having temporary sitws within a State, on the one hand, 
and the power of Congress to regulate such commerce as a part of the 
general interstate stream, despite such temporary interruption, on the 
other hand. 

Carefully read, and analyzed in the light of the accompanying facts, 
the decisions leave no doubt that the same interruption to through transit 
night in a given case confer power upon the State to tax, without at the 
same time removing from Congress the power to regulate the commerce 
in other respects. 

The very fact, however, that the power of a State to tax property 
only temporarily halted at an intermediate point, is presumptively 
bottomed upon a preliminary finding that ‘‘transit’’ has ended and that 
the property has ‘‘come to rest’’ at the point of stoppage,’ while at the 


_ lt is settled, of course, that a State may not levy a tax of any kind upon 
interstate commerce actually in transit. Coe v. Errol, 116 U. S. 517; Kelly v. 
Rhoads, 188 U. S. 1; Simson v. Sheppard, 230 U. S. 352; Eureka Pipe Line Co. v. 
Hallanan, 257 U. S. 265; Union Fuel Gas Co. v. Hallanan, 257 U. S. ; Champlain 
my Co. v. Brattleboro, 260 U. S. 366; Hughes Bros. Timber Co. v. Minnesota, 
72 i e ‘om Carson Petroleum Co. v. Vial, 279 U. S. 95; Minnesota v. Blasius, 


In another early case (Bacon v. Illinois, 227 U. S. 504) contention was made 
by the State that it had the power to tax property while in the State and owned 
by a resident of the State, so that the question whether the property was actually in 
transit became immaterial. As to this the Court (Hughes, J.) said, at 511, 512: 


This argument proceeds upon a misconception of the ground upon which the 
power to tax articles actually moving in interstate transportation is denied to 
the states. That denial rests upon the supremacy of the Federal power to regu- 
late interstate commerce. Its postulate is the necessary freedom of that com- 
merce from the burden of such local exactions as are inconsistent with the control 
and protection of that power. The fact that such a burden is sought to be 
imposed by the state of the domicil of the owner, upon property moving in inter- 
state commerce, creates no exception. That state enjoys no prerogative to 
make levy upon such pee | passing through it, because it may belong to its 
citizens. They, as well as others, are under the shelter of the commerce clause. 

question is determined not by the residence of the owner, but by the 
nature and effect of the particular state action with respect to a subject which 
S come under the sway of a paramount authority. (Italics supplied.) 
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same time the power of Congress to regulate must be bottomed upon the 
assumption that there is a through interstate movement, in spite of the 
temporary interruption, makes the question all the more complicated, 
If, for example, transit has ended for tax purposes, question immediately 
arises: How may it be regarded as only ‘‘in suspense’’ for purpose of 
regulation? And there are cases, later referred to, where on substantially 
the same underlying facts regarding the intermediate stoppage, the 
Courts have held that both the power to tax and the power to regulate 
exist. This seeming inconsistency disappears, however, if we give effect 
to two dominating principles. They are: 


(1) The power of a State to tax property having temporary 
situs within the State as the result of a temporary interruption toa 
through movement occurring at the instance of the owner (tax- 
payer) for his convenience or profit and not in aid or furtherance of 
transportation,? may be regarded as coexistent with the power of 
Congress to regulate the commerce, and, therefore, properly ex- 
ercisable unless and until it actually conflicts with the Federal 
power. 


(2) The temporary halt of the traffic, being in the beneficial 
interest of the owner, and being made at his instance and for his 
pleasure or profit, he should rightfully bear ‘‘his share of the ex- 
penses of the local government’’ and may be made to do so without 


undue interference with the Federal authority. 


If this is not the law it becomes difficult, if not impossible, to recon- 
cile the results reached in certain cases which might well be ‘‘ bracketed,” 
in the light of their factual groundwork. Among such cases are Bacon 
v. Illinois, 227 U. 8. 504 (a tax case) and Board of Trade v. Olsen, 262 
U. 8. 1 (a case involving the constitutionality of the Grain Futures Act 
of 1922) in which, on substantially the same factual showing respecting 
the reasons for and the actual handling of the traffic at the point of 
temporary stoppage, the Court held that continuity of interstate move- 
ment was sufficiently broken for tax purposes but not for ouster of 
Federal jurisdiction to regulate. 

The Bacon case presented the following state of facts; Bacon was in 
the business of buying and selling grain and in the conduct of that 
business operated the Wabash elevator at Chicago; he purchased grain 
from vendors who had in turn bought it in western states, for the pur- 
pose of reselling it to customers in the East at New York and Phila- 
delphia, for example; when Bacon purchased the grain it was already 
in transit from these western states under bills of lading calling for the 
movement of the grain to eastern destinations such as New York and 


2The Court has declined to uphold the power of the State to tax property 
although physically at rest in a State, where the halt is in aid or furtherance of 
tenaiporention or a necessary incident thereto. Coe v. Errol, 116 U. S. 517; Kelly 
v. Rhoads, 188 U. S. 1; Champlain Realty Co. v. Brattleboro, 260 U. S. 366; Hughes 
Bros. Co. v. Minnesota, 272 U. S. 470; Carson Petroleum Co. v. Vial, 279 U. S %. 
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Philadelphia ; after this sale to Bacon he in turn took over all rights of 
the original consignors of the grain and became, himself, the consignor 
in relation to the railroads; the tariffs of the railroads contained pro- 
visions which authorized the stoppage and unloading of this grain at 
Chicago into the elevator operated by Bacon for the purpose of inspec- 
tion, grading, cleaning, etc., and its subsequent shipment, still under 
the original contract to eastern destinations; the grain was stopped for 
the authorized purposes and reshipped under the original contracts of 
carriage to the original destinations; there was never any intention to 
ship the grain other than to the original destination and the stop at 
Chicago was only for the purposes authorized in the tariffs of the rail- 
roads, upon completion of which the grain moved onward as originally 
contemplated. 

On these facts the State of Illinois levied a tax upon the grain while 
it rested in Bacon’s elevator and the Supreme Court upheld the tax, 
stating at 515, 516: 


But neither the fact that the grain had come from outside the 
state, nor the intention of the owner to send it to another state, and 
there to dispose of it, can be deemed controlling when the taxing 
power of the state of Illinois is concerned. The property was held 
by the plaintiff in error in Chicago for his own purposes and with 
full power of disposition. It was not being actually transported, 


and it was not held by carriers for transportation. The plaintiff in 
error had withdrawn it from the carriers. The purpose of the with- 
drawal did not alter the fact that it had ceased to be transported 
and had been placed in his hands. He had the privilege of continu- 
ing the transportation under the shipping contracts, but of this he 
might avail himself‘or not, as he chose. He might sell the grain in 
Illinois or forward it, as he saw fit. It was in his possession, with 
the control of absolute ownership. He intended to forward the 
grain after it had been inspected, graded, etc., but this intention, 
while the grain remained in his keeping, and before it had been 
actually committed to the carriers for transportation, did not make 
it immune from local taxation. He had established a local facility 
in Chicago for his own benefit, and while, through its employment, 
the grain was there at rest, there was no reason why it should not be 
included with his other property within the state in an assessment 
for taxation which was made in the usual way, without discrimina- 
tion. Woodruff v. Parham, 8 Wall. 123, 19 L. ed. 382; Brown v. 
Houston, 114 U. 8. 622, 29 L. ed. 257, 5 Sup. Ct. Rep. 1091; Coe v. 
Errol, 116 U. 8. 517, 29 L. ed. 715, 6 Sup. Ct. Rep. 475; Pittsburgh 
€ 8. Coal Co. v. Bates, 156 U. 8. 577, 39 L. ed. 538, 5 Inters. Com. 
Rep. 30, 15 Sup. Ct. Rep. 415; Diamond Match Co. v. Ontonagon, 
188 U. 8. 82, 93-96, 47 L. ed. 394, 398, 400, 23 Sup. Ct. Rep. 266; 
American Steel & Wire Co. v. Speed, 192 U. S. 500, 48 L. ed. 538, 
24 Sup. Ct. Rep. 365; General Oil Co. v. Crain, 209 U. 8. 211, 52 L. 
ed. 754, 28 Sup. Ct. Rep. 475. 
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Note particularly that the Court did not specifically hold that transporta- 
tion had ended at Chicago, (remembering that the original bills of lading 
showed destinations as cities in eastern States) contenting itself with 
the statement that 


It (the grain) was not being actually transported, and it was 
not held by carriers (in cars) for transportation. (Italics and 
parentheses supplied.) 


although bills of lading (contracts) were actually outstanding calling 
for transportation of the grain to eastern cities and such contracts were 
still unexecuted. 

For a striking contrast to this decision holding im effect that 
‘*continuity’’ was broken for tax purposes, let us now turn to Board of 
Trade v. Olsen, 262 U. 8. 1, which involved the constitutionality of the 
Grain Futures Act of 1922. There Congress sought by legislation to 
regulate ‘‘futures’’ trading in grain and grain products. Defense was 
made on the ground that grain, Coming to a temporary rest in Chicago 
(as did Bacon’s grain) was not in interstate commerce. The Supreme 
Court, however, had no difficulty in linking up the stoppage and handling 
of grain (or products) at Chicago with a through movement. After 
pointing out the importance of Chicago as a grain market and alluding 
to statistics showing the volume and character of grain handlings, it 


said, with reference to the railroad practices regarding through rates 
(p. 33): 


The railroads of the country accommodate themselves to the 
interstate function of the Chicago market by giving shippers from 
western states bills of lading through Chicago to points in eastern 
states, with the right to remove the grain at Chicago for temporary 
purposes of storage, inspecting, weighing, grading, or mixing, and 
changing the ownership, consignee, or destination, and then to 
continue the shipment under the same contract and at a through 
rate. Bacon v. Illinois, 227 U. 8. 504, 57 L. ed. 615, 33 Sup. Ct. Rep. 
299. (Italics supplied.) 


In distinguishing the Bacon case which involved the question of 
taxation, alone, it said (pp. 33, 34) : 


Such a contract does not prevent the local taxing of the grain 
while in Chicago; but it does not take it out of interstate commerce 
in such a way as to deprive Congress of the power to regulate it, 
as is plainly intimated in the authority cited (p. 516), and express- 
ly recognized in Stafford v. Wallace, 258 U. S. 495, 525, 526, 66 
L. ed 735, 745, 23 A. L. R. 229, 42 Sup. Ct. Rep. 397. The fact that 
the grain shipped from the West and taken from cars may have 
been stored in warehouses and mixed with other grain, so that the 
owner receives other grain when presenting his receipt for continu- 
ing the shipment, does not take away from the interstate character 
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of the through shipment any more than a mixture of the oil or gas 
in the pipe lines of the oil and gas companies in West Virginia, 
with the right in the owners to withdraw their shares before crossing 
state lines, prevented the great bulk of the oil and gas which did 
thereafter cross state lines from being a stream or current of inter- 
state commerce. Eureka Pipe Line Co. v. Hallanan, 257 U. 8. 265, 
272, 66 L. ed. 227, 231, 42 Sup. Ct. Rep. 101; United Fuel Gas Co. 
v. Hallanan, 257 U. 8S. 277, 281, 66 L. ed. 234, 239, 42 Sup. Ct. Rep. 
105. (Italics supplied.) 


The conclusion of the Court that grain although temporarily stopped 
at Chicago for grading, inspection, etc., was still a part of the interstate 
stream and, therefore, subject to Federal regulation, was thoroughly in 
accord with its previous conclusions in Swift & Co. v. United States, 
196 U. S. 1, and Stafford v. Wallace, 258 U. S. 495. 

In the former case, in considering the constitutionality of the Anti- 
Trust Act of July 2, 1899, as applied to transactions occurring at inter- 
mediate livestock markets for purposes of sale, etc., the Court said, at 
398, 399: 


When cattle are sent for sale from a place in one State, with 
the expectation that they will end their transit, after purchase, in 
another, and when in effect they do so, with only the interruption 


necessary to find a purchaser at the stock yards, and when this is a 
typical, constantly recurring course, the current thus existing is a 
current of commerce among the States, and the purchase of the 
cattle is a part and incident of such commerce. 


In the latter case, the Supreme Court in considering the constitu- 
tionality of the Packers and Stockyards Act of 1921, as applied to trans- 
actions occurring at stockyards intermediate between the original point 
of shipment of the livestock and its final destination, again fastened upon 
the commerce the status of through interstate commerce and again held 
that the dealings at the stockyards were incidents of such through trans- 
a for purposes of Federal regulation. At p. 515, the Court 
stated : 


The stockyards are not a place of rest or final destinations. — 
Thousands of head of live stock arrive daily by carload and train- 
load lots, and must be promptly sold and disposed of and moved 
out to give place to the constantly flowing traffic that presses behind. 
The stockyards are but a throat through which the current flows and 
the transactions which occur therein are only incident to this cur- 
rent from the West to the East, and from one state to another. 
Such transactions cannot be separated from the movement to which 
they contribute, and necessarily take on its character. The commis- 
sion men are essential in making the sales without which the flow 
of the current would be obstructed, and this, whether they are made 
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to packers or dealers. The dealers are essential to the sales of the 
stock farmers and feeders. The sales are not, in this aspect, merely 
local transactions. They create a local change of title, it is true, 
but they do not stop the flow; they merely change the private 
interests in the subject of the current, not interfering with, but, on 
the contrary, being indispensable to, its continuity. The origin of 
the live stock is in the West; its ultimate destination known to, and 
intended by, all engaged in the business, is in the Middle West and 
East, either as meat products or stock for feeding and fattening. 
This is the definite and well-understood course of business. The 
stockyards and the sales are necessary factors in the middle of this 
current of commerce. 


Indeed, the decisions of the Court in the two cases, last cited, in 
holding that the commerce dealt with was through interstate commerce, 
were so compelling to the Court below in Minnesota v. Blasius, 290 U. 8. 
1 (187 Minn. 426; 245 N. W. 612), that it denied validity to a State 
tax assessed against Blasius on 11 head of livestock purchased by him 
in the open stockyard market at South St. Paul, Minn., for resale and 
reshipment beyond that point, during the brief period (1 day) in which 
he held the livestock in his possession to find a purchaser. 

In that case the cattle did not move on through bills of lading from 
the original points of shipment (outside of Minnesota) to destinations 
beyond South St. Paul. On the contrary, the original consignors ‘‘had 
no intent to transport said cattle to any other place than South St. Paul, 
nor did they have any intent that such cattle should be transported to 
any particular place after their sale.’’ They were bought by Blasius 
for resale to feeders or growers and 7 of the 11 head were actually put 
in shipment to his trade on the tax day and the remaining 4 went for- 
ward the next day under shipping instructions of Blasius’ vendee. 

But, in any event, in view of the Court’s conclusion in the Swift 
Case, supra, that purchases made in these public stockyards were = 
ject to Federal regulation under the Anti-Trust Act of 1899, as 
incident of interstate commerce,® and its conclusion in Stafford v. Wal 
lace, supra, that even the charges made by commission men were properly 
subject to Federal regulation under the Packers and Stockyards Act 
of 1921, as incidents of interstate commerce, the State Court, as shown, 
felt compelled to conclude that the attempt of Minnesota to tax this 
livestock was an attempt to regulate interstate commerce actually in 
transit, and hence an unlawful tax. 

The interesting thing about the decision of the Supreme Court in 
Minnesota v. Blasius, swpra, is that in the confines of the same decision 
there is what seems to be conclusive authority for the first time for the 
view that Congress may regulate the transaction and all incidents thereto, 
(such as its transportation) and the State may, at the same time, tax the 


8The original shipments to South St. Paul were from points outside the State 


of Minnesota. The subsequent shipments, after sale, were to points outside Min- 
nesota. 
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property involved in it, without setting up a conflict as between State 
and Federal authority. At p. 7 of its opinion, for example, the Court 
stated : 


The dealings at the South St. Paul stockyards including the 
transactions of Blasius, as described in these findings, manifestly 
were so related to a current of commerce among the States as to be 
subject to the power of regulation vested in the Congress. (Italics 
supplied. ) 


Yet on the same question of the validity of the State tax, the Court said, 
at p. 8: 


But because there is a flow of interstate commerce which is 
subject to the regulating power of the Congress, it does not neces- 
sarily follow that, in the absence of conflict with the exercise of! 
that power, a State may not lay a nondiscriminatory tax upon prop- 
erty which, although connected with that flow as a general course 
of business, has come to rest and has acquired a situs within that 
State. (Citing Bacon v. Illinois, supra, and Stafford v. Wallace, 
supra.) (Italics supplied.) 


And again, at p. 12: 


The case of Blasius is a stronger one for the State tax than that 
of Bacon. Here the original shipment was not suspended; it was 
ended. That shipment was to the South St. Paul stockyards for 
sale on that market. That transportation had ceased, and the cattle 
were sold on that market to Blasius, who became absolute owner 
and was free to deal with them as he liked. He could sell the cattle 
within the State or for shipment outside the State. He placed them 
in pens and cared for them awaiting such disposition as he might 
see fit to make for his own profit. The tax was assessed on the 
regular tax day while Blasius thus owned and possessed them. The 
cattle were not held by him for the purpose of promoting their safe 


—_ 


4In Swift & Co. v. United States, 196 U. S. 376, which did not involve the power 
to tax, the Court (Holmes, J.) hinted at this view when it said: 


But it may be that the question of taxation does not depend upon whether 
the article taxed may or may not be said to be in the course of commerce 
between the states, but depends upon whether the tax so far affects that com- 
merce as to amount to a regulation of it. (Italics supplied.) 


And in Bacon v. Illinois, 227 U. S. 504, the Court said: 


The question, it should be observed, is not with respect to the extent of the 
power of Congress to regulate interstate commerce, but whether a_ particular 
exercise of state power in view of its nature and operation must be deemed 
to be in conflict with this paramount authority. (Italics supplied.) 
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or convenient transit. They were not in transit. Their situs was in 
Minnesota where they had come to rest. There was no federal right 
to immunity from the tax. (Italics supplied.) 


Bearing in mind the original conclusion of the Court that 


The dealings at the South St. Paul stockyards, including the 
transactions of Blasius, as described in these findings 


were properly a subject of Federal regulation, coupled with the fact that 
the original shipments of the livestock were to South St. Paul, with no 
intention on the part of the original consignor to ship ‘‘beyond’’ and 
the final conclusion that 


Here the original shipment was not suspended; it was ended 


one begins to sense the futility of attempting to construe taz decisions 
as conclusive on the question whether there is through transportation 
for purposes of regulation, including, of course, the prescription of 
through rates. 

The conflict, more apparent than real when the particular power 
exerted is considered, arises from the fact that the Court doubtless goes 
to the limit of liberality in upholding the right of the State to tax, on 
the one hand, and the right of the Congress to regulate, on the other 
hand,® thus often causing what seems to be an overlap of authority in 
respect of the same subject matter but which in reality is not. 

It goes without saying, of course, that one must not become too 
enthusiastic in applying the doctrine that the property involved in a 
movement is to be considered as entirely separate and distinct from the 
transactions involved or the flow of movement, because that would lead 
to the obvious error of attempting to support a tax on property actually 
in transit. Bacon v. Illinois, supra. 

An excellent statement of the law on ‘‘continuity’’ of transporta- 
tion for tax purposes, is contained in Missouri Pac. R. Co. v. Schnipper, 
51 F. (2d) 749, 755, where it is stated: 


In the group of cases in which the right of the state to tax was 
sustained, it will be observed that the controlling principle is pre- 
cisely the same as that recognized in the cases in which the right of 
taxation was denied ;® that is, that any interruption of the move- 


5Thus, in General Oil Co. v. Crain, 209 U. S. 211, in discussing the difficulty of 
Rs ree the line of dominion between national and state jurisdiction,” the Court 
said: 


The one is as necessary as the other to be preserved. cial 

6The leading cases in which the right to tax has been sustained and which in- 
volved stoppage in transit at an intermediate point, are: Pittsburgh & Southern 
Coal Co. v. Bates, 156 U. S. 577; Diamond Match Co. v. Ontonagon, 188 U. S. 82; 
American Steel & Wire Co. v. Speed, 192 U. S. 500; General Oil Co. v. Crain, 2 
U. S. 211; Bacon v. Illinvis, 227 U. S. 504; and Susquehanna Coal Co. v. South 
Amboy, 228 U. S. 665. E 

Cases ree similar stoppage where the right to tax has been denied are: 
Coe v. Errol, 116 U. S. 517; Kelley v. Rhoads, 188 G. S. 1; wT Realty Co. v. 
Brattleboro, 260 U. S. 366; Hughes Bros. Co. v. Minnesota, 2/2 U. S. 470; and 
Carson Petroleum Co. v. Vial, 279 U. S. 95. 
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ment of commodities at an intermediate point between origin and 
final destination that is not incidental to the transportation or the 
use of the means of transportation, or, being so ineidental, is used 
or extended for purposes of the owner not incidental to the trans- 
portation or the means used therefor, breaks the continuity in 
transit and subjects the shipment to local taxation at the point of 
interruption. Under such circumstances a shipment is looked upon 
as being withdrawn from interstate commerce to an extent that its 
taxation by local authorities does not amount to a regulation or 
direct burdening of interstate commerce. (Italics supplied.) 


In this case the Court, as noted, used an expression which affords a 
convenient means of avoiding any thought that a conclusion that con- 
tinuity is broken for tax purposes is in conflict with a conclusion that 
through interstate commerce still exists for purpose of regulation. It 
referred to broken continuity such as would support a tax levy as a 
“withdrawal of the traffic from interstate commerce.’’ 

Whatever may be said on the subject it must be concluded that 
interruptions to through transportation which are deemed sufficient 
bases for the imposition of nondiscriminatory State taxes are question- 
able precedents, to say the least, for use in determining whether there 


has been through transportation for purposes of prescribing or applying 
transportation charges. 


It is a singular thing, however, that in cases inyolving continuity of 
movement, where principles in past decisions are discussed, tax cases 
and regulation cases are cited as interchangeable. 





Labor Relations in the Railroad Industry * 


By Luoyp K. Garrison, 
Dean, University of Wisconsin Law School 


oo relations in the railroad industry are determined by a complex 
of many factors; the experience of employees and managements who 
have lived together and dealt together for over sixty years; the craft 
structure and seniority principles of the 21 standard unions; the customs 
and practices of the industry; the character, intelligence and length 
of service of the employees; the calculations and policies of management 
and the hopes, fears and memories of the men; the pressure of new 
competition ; the demands of shippers and security holders; and finally 
the nature of the laws and institutions set up to keep the peace and to pro- 
mote justice. Of all these factors except the last, time will permit me to 
say little or nothing. Therefore my observations will have a certain dis- 
tortion of emphasis, for which I hope you will make allowances. I shall 
speak primarily of laws and institutions simply because my experience 
has been in those fields. 

The law of labor relations in the railroad industry is the most compre- 
hensive and the oldest in the country. In its present form it derives 
from the 1934 amendments to the Railway Labor Act of 1926. These 
amendments are rooted in history. To understand them one must know 
their background. I shall try to trace that background, but I can do so 
only in the most summary fashion. 

Prior to the world war only the train and engine service employees 
were strongly organized. Their four brotherhoods were generally recog- 
nized by the carriers, and contracts with these brotherhoods were in effect 
on most of the roads. The other crafts were for the most part weakly or- 
ganized and, for the most part, not recognized. During the war period 
of governmental control and of active collaboration between the govern- 
ment and the unions, these other crafts built up their memberships to 4 
point approaching that of the four brotherhoods, and entered into agree 
ments with the government covering wages and working conditions. 
These agreements were abrogated after the return of the roads to private 
management, and, following the outlaw switchmen’s strikes of 1920 and 
the disastrous shopmen’s strike of 1922—the only nationwide strike in 
our railroad history—the unions other than the four brotherhoods lost 
most of the ground they had won during the war. 

The policy of non-recognition was, rather widely, returned to; many 
of the carriers set up ‘‘system associations’’ or company unions designed 
to wean and keep the men from the standard unions; and some of the 
roads also exacted so-called ‘‘yellow dog’’ contracts from their men, un- 
der which the latter contracted, as a condition of their employment, to 
refrain from joining labor organizations. These tactics were continued 


* Address delivered before Academy of Political Science, November 16, 
1936. Mr. Garrison was referee for the First and Third Divisions of the 
National Railroad Adjustment Board, under appointments of the National 
Mediation Board. 
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by certain carriers down to 1934, despite the improved relations between 
management and labor which set in after the shopmen’s strike, and which 
were typified by the co-operative plan worked out on the Baltimore & 
Ohio, and the liberal labor policies of some of the other roads. 

The amendments of 1934 defined more exactly than before the obliga- 
tion of the management to refrain from interfering with labor’s choice 
of representatives. The amended law specified that these representatives 
included labor unions—a point which had been previously disputed by 
certain carriers; prohibited carriers from lending financial support to 
company unions, or inducing employees to join or remain in such unions; 
outlawed ‘‘yellow-dogs’’ contracts ; and attached criminal penalties to the 
violation of these provisions. The law also gave to the new National 
Mediation Board which it set up not only the traditional functions of 
mediation—functions which its predecessors had exercised since 1898— 
but also the duty of ascertaining the choice of representatives by em- 
ployees in cases where such choice was disputed. The choice was to be 
ascertained by taking a secret ballot or by other appropriate methods. 
Theretofore many carriers had refused to deal with unions—excepting the 
four brotherhoods—for want of evidence satisfactory to the carriers that 
these unions actually represented the men. In some eases also the carriers 
were bedeviled by rival organizations each claiming jurisdiction over a 
certain class of employees and each claiming the right to deal with man- 
agement. Now by the device of a secret election under government 
auspices these disputes could be cleared up. 

In the first year of its existence (1934-35) the new Mediation Board 
(a three-man impartial body) determined the choice of representatives in 
9% cases. 18 of these were jurisdictional quarrels; 45 involved a choice 
between a company union and a standard union, the latter winning in 
86% of the cases. Unless all signs fail, the company unions, of which 
there are still a considerable number, are on the way out. Experience 
has shown, here and elsewhere, that in most cases the employees will 
select a bona fide labor union in preference to a company union whenever 
they have a free choice. The law now assures them a free choice—as it 
should, for satisfactory relationships cannot be built upon any other basis. 

The Mediation Board has been active in other disputes, growing out 
of a desired change in wages or working conditions. During the year 
1934-35 it mediated in 70 cases, 24 of which terminated in written agree- 
ments of settlement. Including the representation cases just described, 
the Board in its first year acted in 166 disputes involving over 100,000 
employees on 117 different railroads. All of these disputes terminated 
Without open conflict. The figures for the past year, not yet published, 
will probably show an even greater activity. The Board is performing a 
weful function with great ability and success. When it fails in medi- 
ation, as of course it often does, the law provides a method of voluntary 
arbitration. If the parties cannot be induced to arbitrate, the matter is 
dropped unless a serious interruption of commerce is threatened, in which 
event the President may appoint an emergency board to investigate and 
report. During its investigation and for 30 days after its report the 
status quo must be maintained. After that nature may take its course. 
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These provisions for mediation, arbitration and investigation, particu. 
larly the first two, are based upon a long experience and a long legislative 
history. They are sound and have proved their worth. 

They relate, however, only to conflicts which are not justifiable in 
nature—demands for an increase or reduction of wages, changes in rule 
and so on. These conflicts generally end in compromise. But there are 
other conflicts which are justifiable in nature—disputes about the mean- 
ing of particular clauses in written agreements. These disputes call for 
judicial interpretation and decisions, not conciliation and compromise. 
Now experience has shown that you cannot successfully combine judicial 
and mediatory functions in one body. We tried it with the United States 
Railroad Labor Board, set up after the war, and the result was a memor- 
able failure. Congress, therefore, in creating the new Mediation Board, 
gave it no judicial functions. These were assigned to another new agency, 
the National Railroad Adjustment Board. 

The Adjustment Board interprets and applies written contracts be- 
tween carriers and unions, handing down decisions which are reviewable 
and enforceable in the federal courts. It does nothing else. It sits in 
Chicago and consists of 36 members, 18 selected by the standard unions 
and 18 by the carriers. The board is divided into four bi-partisan divis- 
ions, constituting in substance four separate boards. The first division 
adjudicates disputes involving train, engine and yard service employees. 
This is the busiest division of all, and its cases generally involve the most 
money and have the most far-reaching effects. The third division is the 
next busiest: it deals with a number of crafts of which the clerks, tele- 
graphers, station employees and signalmen have had the most cases. Both 
of these divisions are constantly in session throughout the year. The other 
divisions, particularly the fourth, have relatively little to do and meet 
only from time to time. 

The law provides that when a division deadlocks, it shall call in a 
referee to sit with it and make the award. If it cannot agree on a referee 
(and it almost never can) the National Mediation Board in Washington 
appoints the referee. Thus every case ultimately gets decided. 

One may ask, is it necessary to maintain such elaborate machinery 
for the interpretation of agreements? The answer is yes, and as I shall 
attempt to show, the machinery is not quite elaborate enough. There are 
in existence on the 859 carriers covered by the Railway Labor Act over 
3,000 separate agreements with labor organizations, of which over 2,300 
are on the Class 1 railroads. Each of these agreements consists of many 
clauses and thousands of words, defining in language not always clear, 
jobs, duties, hours, overtime, seniority rights, discipline procedure, leaves, 
vacations, wage rates and so forth. Disputes are constantly arising: what 
does this particular clause mean as applied to this particular set of facts? 
Or, if the meaning is clear, what are the facts which give rise to this 
particular claim? Sometimes both the meaning and the facts are in dis- 
pute. There may be precedents but they too are often in dispute. 

Someone has got to decide these disputes, after they have been 
handled all the way up to the top of the carrier-union hierarchies and no 
agreement has been reached. They cannot be left to fester. There are too 
many of them and the stakes are too great. Law courts are not the answer. 
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There must be tribunals specially adapted to the requirements of the 
industry, and able to work swiftly, simply, and expertly. I think every- 
one will agree to that. But there is disagreement as to the kind of 
tribunal which the situation calls for. 

The unions, after the junking of the United States Railroad Labor 
Board in 1926, sought the establishment of national tribunals patterned 
upon the boards set up during the war period. The carriers refused, 
preferring local board, if any. The law left the matter to mutual agree- 
ment. As a result no national boards were set up. In their stead were 
created some 300 regional and single system boards—chiefly the latter. 
By no means all the carriers joined in setting up even these local boards. 
The amendments of 1934 gave to the employees what they desired ; and 
nearly all the local boards, except the Pennsylvania’s, thereupon faded 
out of existence. 

The details of this controversy need not here be discussed, since the 
matter has become academic. I can only express my own personal view 
that since many of the rules in the agreements are standard upon some 
or all of the carriers, it seems logical that there should be a national body 
to interpret them. Otherwise a particular craft on one road will, as has 
happened in the past, get better treatment under a particular rule than 
the same craft under the same rule on another road; and this can only 
lead to friction and confusion. 

There are two changes which I think should be made in the present 
set-up. In the first place, the law puts no time-limit on claims presented 
to the Adjustment Board. A number of awards have been made requir- 
ing restoration of wages or penalty payments from as far back as 1930 or 
1931, when the claims arose, to the date of the awards. In at least some 
of these cases the finding that a rule was violated was based upon a prior 
decision of the Board interpreting the same rule upon the lines of an- 
other carrier, although the local practices in the one case may not have 
been the same as in the other. I think the Board is right in interpreting a 
standard rule consistently, and in disregarding local practices except 
when they are so clear as to amount to an agree-upon interpretation, for 
otherwise there will be no certainty and neither carriers nor employees 
will know where they stand when decisions relating to the same ru'es 
upon other roads are handed down. But this policy will result in much 
hardship unless there is some time limit on claims based upon such 
decision. 

In still other cases the particular application of a rule has never been 
passed on ; it comes up to the Board as an original proposition ; there are 
no precedents, the rule is obscure, and the question might also be decided 
tither way. In such cases it seems unfair to penalize the carrier for hav- 
ing done innocently some years ago what the Board now finds for the 
first time to be a violation of the rule. On the other hand there have 
unquestionably been cases where the carrier, at a time when no tribunal 
was available for the protection of employees, deliberately flouted a clear 
rule in order to save money at the expense of the men. I should think 
the law might feasibly lay down a reasonable time limit, with authority 
in the Board to waive it upon a persuasive showing that the violation 
was deliberate. 
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The second change I would suggest is that in place of the present 
referee system three impartial full-time men, appointed by the President 
and confirmed by the Senate, should be attached to the Board to adjudi- 
cate deadlocked cases. I have served as a referee with both the First and 
Third Divisions, sitting upon nearly a hundred cases, and what I suggest 
grows out of that experience. The views here expressed are my own; I 
speak for no other member of the Board. As matters now stand, the 
referee in deadlocked cases is the sole judge. 

Some of these cases are trivial and the decisions have no significance; 
others, though important, are so clear that any reasonably intelligent out- 
sider could decide them with confidence. But there are still others which 
are so difficult, so closely balanced, so technical and so far-reaching that 
—speaking again for myself alone—I am satisfied that the responsibility 
is too great to be cast upon one lay referee who comes to the board for a 
temporary assignment, with no background, no feel for the intangibles, 
and no fellow-judges to consult with. 

I know that the employees are skeptical of full-time neutrals, for if 
the appointments are unwisely made there is no escape; and the unions 
have bitter memories of the Railroad Labor Board of 1920-26, whose 
public chairman was regarded as actively hostile. But both sides must 
take the same chance, and I am persuaded that in the long run, given 
moderately good initial appointments, both sides will be better off with 
three full-time neutrals on the Board than with a succession of single, 
temporary referees. 

The selection of referees who are both qualified and available is apt 
to become increasingly difficult with the mounting number of dead- 
locked cases. The use of referees, however, is very time-consuming, for 
they are not called in to sit with a Division until after the cases have been 
argued by the parties before the Division. When the referee appears, 
though he does not hear the parties, the Division must waste precious 
days re-arguing the cases for his benefit. The Third Division is barely 
abreast of its work and the First Division is far behind. In the last 
fiscal year the First Division received 1,294 new cases, heard 891 and de- 
cided 862 (of which 303 were decided by referees). The net carry- 
over of undecided cases (making allowance for some which were with- 
drawn) was 366; and if we add the cases carried over from the previous 
year we get a total of 1461 cases docketed and undecided.* These figures 
demonstrate the pressure under which the Division is working and the 
need of some relief. Full-time neutrals sitting with the Board in all 
eases would not need to hear rearguments in those which were dead- 
locked, and would thus save the Board an enormous amount of wasted 
time. 

The railroads are facing an unprecedented competition. To survive 
and prosper employees and management must co-operate as never be- 
fore. For the sake of their own future, which depends on the prosperity 
of the industry, there is much that the employees should give up in the 
way of burdensome rules, uneconomic make-work legislative programs, 


* About 1200 cases were inherited from regional boards in existence 
when the Adjustment Board was set up. 
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and opposition to needed co-ordination of facilities and terminals. But 
these things are not likely to be given up for the asking. They are 
symptoms of a deeper hunger—the hunger for security. 

With the post-war development of larger locomotives, longer runs, 
the closing of many terminals, and the growing use of labor-saving de- 
vices, the employees watched their number dwindle from 1923 to 1929 
by nearly 200,000, though the gross-ton mileage of freight and passenger 
car movement increased in that same period by 31%. In the next four 
years the employees’ numbers were further cut by nearly 700,000, of 
whom not many have been re-employed. The seniority principle, which 
has given to the carriers the most experienced, conservative and faithful 
labor force of any major industry, has operated also to give it an undue 
proportion of elderly and aging men. 

There is fear of old age, fear of unemployment—fears based upon 
the solid realities of what has happened in recent times. These fears 
explain in part the obstinate clinging to outworn rules, the drive for 
make-work programs. I do not condone these policies. They are bad 
for the industry, and in the long run bad for the men. But I doubt if 
you will end them by saying that they are bad, or by talking about the 
long run interests of men, when round the corner are immediate perils. 
I do not know the answer, but I cannot help but feel that there is enough 
statesmanship on both sides to yield what should be yielded and to grant 
what should be granted. The agreement of last May between the stand- 
ard unions and the principal carriers, providing allowances for men 
displaced by consolidations, was a most hopeful sign. If in seeking the 
revision of rules allowances might similarly be proposed for men losing 
work as a result of the revision, much could surely be accomplished ; and 
if in the same spirit the other problems of security could be approached, 
the fears which help to perpetrate short-sighted legislative policies might 
soon be dissipated. Let us hope for the sake of all that by some such 
process of give and take, of mutual understanding and forbearance, the 
industry may move forward. 








Transfer of I. C. C. to Department of Commerce 
Proposed. 


President Roosevelt’s Government Reorganization 
Plan Submitted To Congress. 


N January 12th, President Roosevelt submitted to Congress a five 

point program for the reorganization of the Executive Branch of the 
Government, prepared by The President’s Committee on Administra- 
tive Management, of which Louis Brownlow is Chairman, the other mem. 
bers being Charles E. Merriam and Luther Gulick. The plan calls for 
the establishment of two new departments, one a Department of Social 
Welfare and the other a Department of Public Works. It would author. 
ize the President to determine the appropriate assignment to the twelve 
Executive Departments of all operating administrative agencies, such as 
the Interstate Commerce Commission, Federal Trade Commission, ete. 
It also proposes that the Department of Commerce shall enforce laws 
with regard to manufacture, merchandising, communication, and 
transportation. 

Both the Senate and the House of Representatives have established 
committees to consider the plan. President Roosevelt made it plain to 
Congress that he was submitting to it the proposition of working out the 
details of the rearrangement of the various agencies of the Government. 
Under the plan as proposed by the President’s committee, the Interstate 
Commerce Commission would probably be transferred to the Depart- 
ment of Commerce. 

With respect to such agencies as the Interstate Commerce Com- 
mission the report of the President’s Committee said : 


D. The Independent Regulatory Commissions. Redistribution 
of Functions. 


The following proposal is put forward as a possible solution of the in- 
dependent commission problem, present and future. Under this proposed 
plan the regulatory agency would be set up, not in a governmental vacuum 
outside the executive department, but within a department. There it would 
be divided into an administrative section and a judicial section. The admin- 
istrative section would be a regular bureau or division in the department, 
headed by a chief with career tenure and staffed under civil service regula- 
tions. It would be directly responsible to the secretary and through him to 
the President. The judicial section, on the other hand, would be ‘“‘in” the 
department only for purposes of “administrative housekeeping,’’ such as the 
budget, general personnel administration and material. It would be wholly 
independent of the department and the President with respect to its work 
and its decisions. Its members would be appointed by the President with 
the approval of the Senate for long, staggered terms and would be removable 
only for causes stated in the statute. 

The division of work between the two sections would be relatively 
simple. The first procedural steps in the regulatory process as now carried 
on by the independent commissions would go to the administrative section. 
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It would formulate rules, initiate action, investigate complaints, hold pre- 
liminary hearings, and by a process of sifting and selection prepare the 
formal record of cases which is now prepared in practice by the staffs of the 
commissions. It would, of course, do all the purely administrative or sub- 
legislative work now done by the commissions—in short all the work which 
is not essentially judicial in nature. The judicial section would sit as an 
impartial, independent body to make decisions affecting the public interest 
and private rights upon the basis of the records and findings presented to it 
by the administrative section. In certain types of cases where the volume 
of business is large and quick and routine action is necessary, the adminis- 
trative section itself should in the first instance decide the cases and issue 
orders, and the judicial section should sit as an appellate body to which 
such decisions could be appealed on questions of law. 

This proposed plan meets squarely the problems presented by the inde- 
pendent commissions. It creates effective responsibility for the adminis- 
trative and policy determining aspects of the regulatory job and, at the same 
time, guarantees the complete independence and neutrality for that part of 
the work which must be performed after the manner of a court. It facilitates 
and strengthens administrative management without lessening judicial inde- 
pendence. 

The plan has, furthermore, the great advantage of adaptability to vary- 
ing conditions. With the administrative and judicial sections under the 
roof of the same department, the details of their organization could be 
worked out experimentally by executive order. The precise division of labor 
between them could also be readily modified in the light of experience, and 
the shifting of a function from one section to the other would not raise the 
major jurisdictional controversies that sometimes result from proposals to 
alter the status or duties of an independent commission. 

Furthermore, the principle of the plan does not have to be applied with 
exact uniformity to every commission. The requirement and present prac- 
tices of each commission may be taken into consideration in carrying out 
this principle. 

There is nothing essentially novel or startling about the proposed plan. 
There are numerous precedents and analogies which refute the suggestion 
that it is revolutionary or dangerous. 

In the first place, we should remember that for 30 years important regu- 
latory functions have been carried on by the executive departments. The 
powers of the Secretary of Agriculture under the packers and stockyards 
act are essentially the same in nature and importance as those of the regu- 
latory commissions. And there are over 20 regulatory laws similarly ad- 
ministered. By common consent the departments have done this work 
well. And yet under this arrangement the judicial phases of the regulatory 
process, involving important rights of property, are handled by politically 
responsible, policy-determining officials, a system far more open to attack 
than the proposed plan which carefully places the adjudication of private 
rights in an independent judicial section. 


Process Involves Policy and Discretion. 


In the second place, the idea of giving those phases of the administra- 
tive process which involve policy and discretion to a different agency from 
that which issues orders or makes decisions after the manner of a court is 
avery old one. We find this principle working comfortably in our legislative 
courts, such as the Customs Court and the Court of Claims, or in that pseudo 
court, the Board of Tax Appeals. These bodies decide cases originating in 
the process of administration and presented to them by administrative of- 
ficers. It is true that they are not handling cases which are precisely the 
same as those coming before our regulatory commissions, but they are es- 
tablished as they are in order that the functions of administration need not 
be imposed upon the officials who are charged with the adjudication of 
private rights and the public interest. This same segregation of function 
lies at the heart of the proposed plan. 
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A grouping after the same principle is found in the third place, in those 
departments and agencies in which have been set up appellate bodies, 
judicialized in varying degrees, which sift and review the preliminary de- 
cisions and orders of administrative officers. This device has long been in 
operation in the Patent Office, the immigration and naturalization service, the 
Veterans’ Administration, the Treasury, and elsewhere. Here again we 
recognize the desirability of separating the task of ultimate decisions upon 
private rights from the preliminary steps in which there is a larger element 
of administrative discretion. 

Finally, a close scrutiny of the way in which the more important regula- 
tory commissions handle their work indicates that the division of functions 
between the proposed administrative and judicial sections is merely a 
formalizing by statutory enactment of the division of labor that has already 
been set up within the commissions themselves. In nearly every case the 
commissioners devote the major part of their time and energy to the deciding 
of cases and the issuance of orders on the basis of the records and findings 
prepared by the examiners, attorneys, and other officers making up the com- 
mission’s staff. The division of labor is, of course, very rough and tentative, 
and there is no corresponding division of responsibility between the commis- 
sioners and their subordinates. But the fact that that division of labor has 
emerged, not under any legal compulsion, but because it has proved a normal 
and convenient method of getting the commission’s work done, is significant 
for our present purpose. 

The process of setting the proposed plan in motion would in a sense be 
merely the following of a path already roughly pricked out. The present 
commissioners as a body would assume the status of a judicial section. The 
present staff of the commission under a responsible administrative chief 
could, with a minimum of disruption, be molded into an administrative sec- 
tion. It is difficult to see how the transition could be very disturbing or 
why the plan should not work smoothly and efficiently. 





At The Capitol. 


Seventy-Fifth Congress Convenes. 

Under authority of the Twentieth Amendment to the Constitution 
of the United States, and pursuant to Public Resolution 120, Seventy- 
Fourth Congress, Second Session, the Seventy-Fifth Congress convened 
for its First Session at noon on Tuesday, January 5, 1937. 


Congressman Rayburn Elected Majority Floor Leader. 
Representative Sam Rayburn, of Texas, who has been Chairman of 
the Committee on Interstate and Foreign Commerce of the House of 
Representatives, was, on Monday, January 4, 1937, elected by the Demo- 
cratic Caucus to be majority floor leader during the Seventy-Fifth 
Congress. 


Senate Committee on Interstate Commerce. 


The Senate, on January 8, 1937, ordered that its Committee on 
Interstate Commerce be composed of the following : 


Democrats 


Burton K. Wheeler, of Montana. 
Ellison D. Smith, of South Carolina. 
Robert F. Wagner, of New York. 
Alben W. Barkley, of Kentucky. 
Matthew M. Neely, of W. Virginia. 
William H. Dieterich, of Illinois. 
Augustine Lonergan, of Connecticut. 
Fred H. Brown, of New Hampshire. 
Homer T. Bone, of Washington. 

Vic Donahey, of Ohio. 

Sherman Minton, of Indiana. 


A. Harry Moore, of New Jersey. 
Harry S. Truman, of Missouri. 
Charles O. Andrews,* of Florida. 
Edwin C. Johnson,* of Colorado. 
H. H. Schwartz,* of Wyoming. 


Republicans 
Wallace H. White, Jr., of Maine. 
James J. Davis, of Pennsylvania. 
Warren R. Austin,* of Vermont. 
Farmer-Labor 
Henrik Shipstead, of Minnesota. 


Committee On Interstate and Foreign Commerce of 
House of Representatives. 


The House of Representatives has approved the following as mem- 
bers of the Committee on Interstate and Foreign Commerce for the 


Seventy-Fifth Congress: 
Democrats 


Clarence F. Lea, Calif., Chairman, 
Robert Crosser, Ohio. 

Alfred L. Bulwinkle, N. Carolina. 
Virgil Chapman, Kentucky. 

Paul H. Maloney, Louisiana. 
William P. Cole, Jr., Maryland. 
Samuel] B. Pettengill, Indiana. 
Edward A. Kelly, Illinois. 

Edward A. Kenney, New Jersey. 
George G. Sadowski, Michigan. 
John A, Martin, Colorado. 

Edward C. Hicher, Iowa. 
Theodore A. Peyser, New York. 
Thomas J. O’Brien, Illinois. 


—. 


Henry Ellenbogen,* Pennsylvania. 

Herron Pearson,* Tennessee. 

Jerry J. O’Connell,* Montana, 

George B. Kelly,* New York. 

Lyle H. Boren,* Oklahoma. 
Republicans 

Carl E. Mapes, Michigan. 

Charles A. Wolverton, New Jersey. 

James Wolfenden, Pennsylvania. 

Pehr G. Holmes, Massachusetts. 

B. Carroll Reece, Tennessee. 

James W. Wadsworth, New York. 

Charles A. Halleck,* Indiana. 
Progressive, 

Gardner R. Withrow,* Wisconsin. 


*Senators Andrews, Johnson, Schwartz and Austin are new members of the 


mittee. 


The names starred with an asterick (*) are new members of the Committee. 
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Transportation Legislation Pending in 75th Congress. 
SENATE (8.) | HOUSE (H.R.) SUBJECT 








2 Aircraft Carriers—Regulation of. 

19,29 185 Block Signal Installation and Inspection. 
1528,2517 Bridge and Track Inspection. 

152 144 Full Crews on Trains. 
1638 I.C.C. Appointments, Limiting of. 
589 2284 Motor Vehicles, Operation in Interstate 
Commerce. 
1668 Pettengill Fourth Section Bill. 
A15* R.F.C.—Continuing Functions of. 
H.J.R. 122 Rate Structure Readjustment, Requiring. 
Railroad Land Grant Protection. 
69 Train Length Limitation. 
532 Train Dispatching Offices. 
Transportation of Blind Persons. 
Water Competitive Freight Rates. 


*—Passed Senate on January 15th. 
Maritime Association To Oppose Pettengill Bill. 


Efforts of the railroads to have the long-and-short haul clause of the 
Fourth Section of the Interstate Commerce Act repealed or amended at 
the coming session of Congress will be fought by water transportation 
interests according to an announcement by the Maritime Association at 
the Port of New York on Saturday, January 2, 1937. 











Pettengill Bill Endorsed By Grain Dealers. 


The Farmers’ National Grain Dealers Association, representing 
about 400,000 members, at its recent meeting in Chicago endorsed the 
Pettengill Bill, providing for the repeal of the long-and-short-haul clause 
of the Fourth Section of the Interstate Commerce Act. 


St. Lawrence Waterway Treaty. 


President Roosevelt, at a press conference on January 15th, dis- 
closed that discussions between the United States and the Canadian Gov- 
ernment with respect to the St. Lawrence Waterway Project have been 
renewed. He stated that it is not now known whether another effort will 
be made this year to obtain ratification of the Treaty. 





Investigation of Railroad Financing. 


E subcommittee of the Committee on Interstate Commerce of the 
Senate investigating railroad financing resumed its hearings on Janu- 
ary 13th, at which time the affairs of the Alleghany Corporation, the 
Van Sweringen Corporation and the Cleveland Terminals Building 
Company were the subject of inquiry. On January 15th the hearings 
were recessed, and will probably be resumed about January 25th. 
Senator Wheeler, on January 18th, said: 


“The highlights of the investigation so far are first, the use of the two 
million shares of the Alleghany Corporation by which the Van Sweringen 
interests have controlled a railroad empire that is almost beyond the imagi- 
nation of man. 

“Back and forth through a web of corporations and holding companies 
these two million shares have been used as a basis of transactions which 
have drained the railroads of their revenue and eventually mulcted the pub- 
lic of millions of dollars in worthless stocks and bonds which have been 
placed on the market in connection with the banker’s dominance of the rail- 
road empire. . 

“This dominance must stop. The work of the Senate Interstate Com- 
merce Committee must be directed to expose in minute detail the extent and 
the results of these transactions or it is inevitable that the railroads will be 
thrown into government ownership at the next depression when the bottom 
falls out of the financial setup. 

“Second is the revelation of the committee that members of the listing 
committee of the New York Stock Exchange were on the preferential list 
of the Alleghany Corporation so that they were allowed to purchase blocks 
of stock at a price lower than the market price is of unusual interest. 

“This committee has just started. We have a great deal more to bring 
to the attention of the public. We are going to delve into the background 
of the railroads that are in the hands of receivers and 23 per cent of them 
are in that situation today. 

“I hope that legislation will be forthcoming to correct these evils 
when the investigation closes. It seems to me that more stringent laws 
should be enacted to give the Interstate Commerce Commission authority 
to check up on these transactions and I think that the Government should 
be given the power to act as the lending agency in these financial transactions 
concerning the railroads. 

“Some plan must be evolved to take away this financial dominance of 
the railroad empire so that it may cut rates and give the public just return 
for its money or as I have said before Government ownership is inevitable.” 





Synopsis of Fiftieth Annual Report of the 
Interstate Commerce Commission. 


Prepared By 
CLARENCE A. Mier, General Counsel, 
Tue AMERICAN SHORT LINE RaruRoaD ASSOCIATION. 


HE Interstate Commerce Commission, on January 5, 1937, released 

its Fiftieth Annual Report to the Congress, covering, except as other- 
wise noted, the period from November 1, 1935 to October 31, 1936. In its 
report the Commission said: ‘‘Plans are being made to take appropriate 
notice of the completion of a half century of its (the Commission’s) 
existence.’’ 


I. 
Legislative Recommendations. 


The Commission renewed the following legislative recommendations 
made in its preceding Annual Report: 


1. There is no present need for an imerease in the membership of 
the Commission. 

2. That further statutory provisions be enacted to protect employees 
from undue financial loss as a consequence of authorized railway aban- 
donments or unifications found to be in the interest of the general public, 
or otherwise lawfully effected. 

3. That Section 15 (1) and (3) of the Interstate Commerce Act be 
amended to include the power to regulate minimum rates of water car- 
riers otherwise within the Commission’s jurisdiction. 

4. That Section 20 (2) of the Interstate Commerce Act be amended 
so as to provide for a penalty against a carrier and its officers for failing 
to make correct, as well as specific, answers to questions in reports filed 
within the Commission. 

5. That Section 1 (22) and Section 20a (1) be amended by substi- 
tuting provisions exempting from the Commission’s jurisdiction all 
street, suburban and interurban electric railways except such as are 
operated as parts of general steam railroad systems of transportation or 
are engaged in the general transportation of freight and interchange 
standard steam railroad freight equipment with steam railroads for 
transportation of interstate or foreign commerce to or from points on 
their lines, and that a similar exemption of such electric railways as 
‘‘earriers’’ from the provisions of Section 5 (4) and (5) be made by 
limiting the definition of the term ‘‘carrier’’ through appropriate amend- 
ment of Section 5 (17). 


To these recommendations the Commission added the following: 


6. That Congress, upon appropriate investigation, determine the 
proper limit of the Commission’s jurisdiction with respect to corpora- 
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tions closely allied with common carriers subject to the Interstate Com- 
merce Act, not now subject to the jurisdiction of the Commission, such 
as fruit express companies, private car lines, forwarding companies, and 
holding companies which control enterprises engaged in interstate trans- 
portation or control companies patronizing or doing business with such 
corporations. 

7. That Section 15 (4) of the Interstate Commerce Act be amended 
so as to restrict the so-called ‘‘long-haul right’’ to originating carriers, 
or subsequent carriers after they secure possession of the traffic. 

8. As an alternative to further amendment of existing Acts relating 
to the Commission’s jurisdiction over air carriers, the drafting of an 
entirely new law for comprehensive regulation of interstate air trans- 
portation, similar in scope to Parts I and II of the Interstate Commerce 
Act governing the regulation of interstate railway and highway carriers, 
appears preferable. Present divided authority (between the Post Office 
Department and the Interstate Commerce Commission) over the compen- 
sation to be paid for the transportation of air mail and the system of 
accounts for air mail carriers should be resolved by the Congress. 
Removal of the present prohibition of Section 15 of the Air Mail Act 
against the inauguration of new service by an air mail carrier which in 
any way competes with the service maintained by another air mail 
carrier appears desirable and would be consonant with the authority the 
Commission now exercises over the establishment of new services by rail 
and motor carriers. 

9. The Congress should further consider the situation of steam raii- 
roads under those provisions of the Revenue Act of 1936 imposing a sur- 
tax on undistributed profits to the end that railroads with weak financial 
structures, and those emerging from receivership or reorganization pro- 
ceedings under Section 77 of the Bankruptey Act, should be encouraged 
to use their earnings, to the extent authorized or approved by the Com- 
nission, to build up and improve their property, retire their funded 
debt, and create corporate surpluses in amounts sufficient to meet their 
emergency needs, support their borrowing powers, and afford insurance 
against obsolescence. 

ee Congress legislate to cover completely the standard time 
mone field. 

11. That the provisions of Section 22 (1) of the Interstate Com- 
merce Act, having to do with the establishment of reduced rates for inter- 
state transportation with the object of providing relief in the case of 
calamitous visitations or disaster, he so amended as to provide that ecar- 
riers subject to the Act shall not be deemed to have violated that Act 
with reference to undue prejudice or preference or unjust discrimina- 
tion by reason of confining the application of those rates to those desig- 
nated by authorized agents of the United States or of any State as in 
distress and in need of relief, and provided such rates be made only after 
the publication and filing of tariffs specifying the areas to or frum which 
such rates apply and the period during which they are to remain in 
effect, and clearly defining the classes of persons entitled thereto. 
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IL. 
Practitioners Before The Commission. 


During the year ended October 15, 1936, 1084 persons were admitted 
to practice before the Commission. Of this number, 887 were members 
of the Bar of the Supreme Court of the United States or the highest 
Court of some State, and 197 were admitted upon a showing of their 
qualifications. Since the register of practitioners was established Sep- 
tember 1, 1929, a total of 7569 persons have been admitted to practice 
before the Commission, of which number 4010 were admitted upon a 
showing of membership of the Bar and 3559 were non-lawyers found to 
be otherwise qualified. In cooperation with the Association of Prac- 
titioners Before The Interstate Commerce Commission, the qualifications 
of each individual applicant have been subjected to independent investi- 
gation. 


III. 


Work of Commission’s Legislative Committee. 


During the Second Session of the Seventy-Fourth Congress, from 
January 3 to June 20, 1936, the Commission’s Legislative Committee 
submitted twenty-two reports on bills or resolutions in Congress, includ- 
ing, among others, proposals to provide for government ownership and 


operation of the railroads, to amend the Emergency Railroad Transpor- 
tation Act, 1933, to postalize passenger fares, to regulate the consolida- 
tion or abandonment of carrier facilities, to amend the Railroad Retire- 
ment Act of 1935, to regulate the interstate transportation of natural 
gas by pipe line, to abolish the so-called basing-point system, to regulate 
the speed of motor vehicles operated in interstate commerce, several bills 
to promote safety in railroad operation, and several bills relative to air 
mail and air commerce. None of this proposed legislation was passed by 
Congress. The members of the Commission’s Legislative Committee ap- 
peared and testified before Senate and House Committees in regard to 
several important bills affecting the Commission. 


IV. 
Cooperation With State Commissions. 


The Interstate Commerce Commission cooperated with the State 
Commissions in seven proceedings involving interstate-intrastate rate 
relations. It had the ecoperation of the State Commissions in the further 
hearings held in Ex Parte No. 115—Increase in Freight Rates and 
Charges, 1934, and in Docket No. 26550—Passenger Fares and Sur- 
charges, and in fifteen cases involving the acquisition of railroad proper- 
ties, the construction of new and the abandonment of old railroad lines. 


It also had the cooperation of State Commissions under the provisions 
of the Motor Carrier Act. 
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Vv 


Effect of Provisions of Revenue Act of 1936 Imposing Surtax 
on Undistributed Profits. 


The provisions of the Revenue Act of 1936 imposing a surtax on un- 
distributed profits, but exempting therefrom amounts paid out or re- 
served for retiring funded debt, or withheld from stockholders, under 
written contracts of a certain kind executed prior to May 1, 1936, but not 
applying in such cases where the contract was entered into subsequent to 
April 30, 1936, are sharply criticized. The Commission said, in part: 

“Those companies which have weak financial structures and should use 
their income to improve their property, retire funded debt, and build up a 
liquid surplus against a day of future trouble will, if they undertake to do so, 
be subject to a penalty, whereas railroad companies with strong financial 
structures, and able to finance their requirements through the issue of stock, 
may distribute all their income and thus escape the surtax, 

“It is our view that railroads with weak financial structures, and those 
just emerging from receivership or reorganization proceedings under section 
77 of the Bankruptcy Act, should be encouraged to use their earnings, to the 
extent authorized or approved by us, to build up and improve their property, 
retire their funded debt, and create corporate surpluses in amounts suffi- , 
cient to meet their emergency needs, support their borrowing powers, and © 
afford insurance against obsolescence. We suggest that the situation of the 


steam railroads under the Revenue Act of 1936 should have the further 
consideration of the Congress.”’ 


VI. 
Reorganization of Railroad Companies. 


Twenty-six railroad companies or systems were in process of reor- 
ganization under Section 77 of the Bankruptcy Act. Thirty-four steam 
railroads and fourteen electric railroads were in receivership. The 
operated mileage involved is 70,041 miles, or approximately 27% of the 
total operated mileage in the United States. Failure of most of these 
companies was due principally to loss of traffic to competing instru- 
mentalities of transportation, both private and public, and to decline of 
traffic because of the general business depression. Poor financial struc- 
tures and unwise surplus and dividend policies were chiefly responsible 
for the failure of some of these companies, and were contributing factors 
in the failures of most of them. The Commission noted that practically 
all railway companies that have filed plans for the reorganization of 
their properties under the provisions of Section 77 of the Bankruptcy 
Act have ineluded provisions for sinking funds to be set up out of earn- 
ings, and many of them have also included provisions for setting up 
funds out of earnings for additions and betterments. Eighteen plans of 
reorganization have been filed in sixteen separate proceedings to date. 


VIL. 
Federal Coordinator of Transportation. 


The Commission noted that Title I of the Emergency Railroad 
Transportation Act, 1933, was not extended beyond June 17, 1936, so 
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that the office of Federal Coordinator of Transportation, which had been 
held under that Act by Commissioner Eastman, then ceased to exist, and 
he resumed full duties as a member of the Commission. 


VIII. 
Traffic and Earnings of Transport Agencies. 


Since the Commission’s last report, the steam railways have experi- 
enced a further revival of traffic, both freight and passenger, and their 
gross and net earnings have increased substantially. The total operating 
revenues of the railways were 16.7% greater in the first nine months of 
1936 than in the corresponding period in 1935. It is evident that motor 
competition has had a relatively much greater adverse effect on the rail 
passenger-miles than on the ton-miles. By various improvements in 
service, the most important being air-conditioning, passenger service by 
rail has recently been much more attractive than it was formerly. Ex- 
clusive of depreciation charges, the maintenance of way, structures, and 
equipment expenses in the first eight months of 1936 were 18.6% greater 
than in the same period of 1935. The number of persons employed by 
Class I railroads in August, 1936, was 59.6% of the 1923-25 average. 
Excepting the electric railways, carriers other than the railroads (water 
lines, express companies, the Pullman Company, and pipe lines) had 
relatively better gross earnings in 1935, compared with the 1923-25 aver- 
age, than did the steam railways. 


IX. 
Rates and Charges. 


The Commission noted its extension of the emergency charges, 
authorized in Ex Parte No. 115—Emergency Freight Charges, 1935 (208 
I. C. C. 4) from July 1, 1936 to December 31, 1936. 

The various class rate readjustments considered by the Commission 
during the past year are reviewed. As to lake and rail class and com- 
modity rates, the Commission (in 214 I. C. C. 93) affirmed its original 
findings (205 I. C. C. 101) preseribing maximum reasonable joint lake- 
and-rail-rates on class and related traffic moving partly by boat on the 
Great Lakes and partly by railroad, between that portion of Official Ter- 
ritory lying southeast and east of Lake Erie and Illinois-Western Trunk 
Line Territories, via Lake Michigan and Lake Superior ports. 

In the Consolidated Southwestern Cases, with respect to the general 
revision of the all-rail class rates between Southwestern points, i. e., in 
Oklahoma, Arkansas, Texas, and Louisiana west of the Mississippi River, 
and between those points on the one hand and points in the States north, 
northeast, and east thereof on the other, the Commission (in 211 I. C. C. 
575) modified some of the adjustments previously prescribed in 20 
I. C. C. 601. 

The Commission, on its own motion, is investigating the lawfulness 
of the all-rail interterritorial rates on traffic moving under ratings pro- 
vided by classifications and classification exceptions between points in 
Western Trunk Line Territory combined with southern Missouri and all 
points in Southern Territory. 
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The Commission is considering the extent to which it will investi- 
gate Southern class rates. 

A number of other class rate readjustments are noted in the Com- 
mission’s report. a 


The Commission noted that following its order of February 28, 1936, 
in Docket No. 26550—Passenger Fares and Surcharges, in which a maxi- 
mum fare basis of 2e in coaches and 3c in sleeping and parlor cars, elimi- 
nating the Pullman surcharge, was fixed for general application on all 
railroads, effective June 1, 1936, gratifying results have been produced 
from a traffic and revenue standpoint. During the first three months, 
June to August, inclusive, under the reduced fares in the Eastern Dis- 
trict the percentage increase over the same period of 1935 was 31.8 in 
number of passengers carried, 16.2 in gross passenger revenue, and 37.6 
in passenger-miles. 

XI. 


Railway Passes. 


Reports filed with the Commission by the large railways and the 
Pullman Company showed that 2,218,261 annual or term passes, and 
856,325 trip passes were issued for use in 1936, of which 95.7% were 
issued to carrier employees or their families. For the year 1937 the car- 


riers are required to report the number of persons carried on passes 
issued and what the value of such free service would be at the average 
fare per mile paid by revenue passengers. 


XII. 
Abandoned Mileage. 


During the year ended October 31, 1936, the Commission granted 
116 applications for permission to abandon railroad lines or the opera- 
tion thereof, involving 560.549 miles of main line and 781.933 miles of 
branch line of Class I earriers, and 560.514 miles of so-called ‘‘short 
lines,’’ of which 363.70 miles constituted the entire lines of the appli- 
cants and 196.814 miles portions of such lines. The reasons generally 
advanced to warrant abandonment were insufficient traffic, resulting 
from various causes, including failure of expected traffic to develop, ex- 
haustion of sources of traffic from forests and mines, and losses of traffic 
to competing lines of railroad or other forms of transportation. 


XITl. 
Electric Railway Labor Act Cases. 


_ The Commission, pursuant to request made by the National Media- 
tion Board, has determined the status of fifteen particular electrie rail- 
ways under the Railway Labor Act of 1926, as amended June 21, 1934. 
In fourteen of these cases the Commission found the earrier involved to 
be subject to the Labor Act, and in one case found it to be exempt from 
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the provisions of that Act, by reason of the proviso in Section 1 exempt- 
ing street, interurban or suburban electric railways. 

The Texas Electric Railway Company, the Chicago Warehouse & 
Terminal Company, the Chicago Tunnel Company, the Utah-Idaho Cen. 
tral Railroad Company, the New York, Westchester & Boston Railway 
Company (Trustee), and the Hudson and Manhattan Railway Company 
have instituted suits to avoid the findings made by the Commission. 
These suits were instituted under the Declaratory Judgments Act of 
June 14, 1934. In the Utah-Idaho Central Railroad Case the United 
States District Court entered a decree to the effect that that carrier is an 
electric interurban railroad within the meaning of the exemption con- 
tained in the Railway Labor Act proviso. In the Texas Electric Rail- 
way Company Case the United States District Court issued an interlocu- 
tory injunction for the purpose of holding matters in statu quo, pending 
final determination, which has not yet been had. 


XIV. 
Freight Forwarding Investigation. 


By an order dated April 6, 1936, in Docket No. 27365—Freight For- 
warding Investigation, the Commission instituted an investigation of the 
practices of Class I railroads in connection with the handling of freight 
in consolidated carloads by companies, commonly referred to as freight 
forwarders. It is expected that when these proceedings have been con- 
cluded the Commission will have before it a sufficient volume of evidence 
to enable it to determine whether or not the railroads, through the 
arrangements and practices covered by its order of investigation, have 
complied with the law and have conducted their operations in an honest, 
efficient and economical manner. 


XV. 
Evasion of Intent of Commodities Clause. 


The Commission states that it has reason to believe that some rail- 
roads subject to its jurisdiction evade the intent of the Commodities 
Clause, Section 1 (8) of the Interstate Commerce Act, by having sub- 
sidiaries not subject to the Act serve as vehicles for carrier investments. 


XVI. 
Non-Holding Companies. 


The Commission states that it is frequently prevented from obtain- 
ing complete information concerning the control of transportation agen- 
cies by the fact that on behalf of some corporations closely allied with 
carriers subject to its jurisdiction the position is taken that they are not 
within the provisions of the Interstate Commerce Act, and hence are not 
required to file annual reports or to subject their records to inspection, 
or, even, to keep truthful records of their accounts. Among such cor- 
porations the Commission specifies the various fruit express companies, 
other private car lines, certain forwarding companies, and a variety of 
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holding companies which control enterprises engaged in interstate trans- 
portation, or control companies patronizing or doing business with such 
corporations. 


XVII. 
Standard Time Zones. 


The continued tendency of States and communities away from the 
observance of the Federal standard of time, and to the adoption of a dif- 
ferent standard for local purposes permanently or for a portion of the 
year makes it exceedingly difficult for the Commission to adhere to time- 
mne boundaries which represent its untrammeled judgment as best 
suited to the convenience of commerce and the needs of all the com- 
munities affected. The independent local change of time standards has 
foreed the Commission into the impotent position of considering chiefly 
whether the confusion, inconvenience, irritation, and, in some cases, dan- 
ger created by the resulting differences in time standards can be re- 
moved by bringing the Federal time standard into conformity with local 
law without doing violence to the authority reposed in it by the Con- 
gress in the Standard Time Act. The Commission renews its previous 
reeommendations to the effect that either the legislative field be more 
completely occupied by act of Congress or else the matter be left entirely 
to the States. 

XVIII. 


Work of Commission’s Bureaus. 


The report reviews in such detail the work of the Commission’s 
Bureau of Accounts, Bureau of Air Mail, Bureau of Finance, Bureau of 
Formal Cases, Bureau of Informal Cases, Bureau of Inquiry, Bureau of 
Law, Bureau of Locomotive Inspection, Bureau of Motor Carriers, 
Bureau of Safety, Bureau of Service, Bureau of Statistics, Bureau of 
Traffic, and Bureau of Valuation, as to make it impossible to summarize 
the activities of these Bureaus within reasonable compass. That part of 
the report which deals in this detail will not, therefore, be summarized. 





I. C. C. Declines to Continue Emergency Charges, 


N a report released on Saturday, December 19th, the Interstate Com- 
merce Commission, by a vote of 9 to 2, declined to authorize the con- 
tinuance of the present emergency charges beyond December 31, 1936. 
Chairman Mahaffie and Commissioner McManamy were the dissenting 
members. 
The majority of the Commission, in the report, said : 


“Although freight traffic has been on the increase throughout the cur- 
rent year, the principal expansion has taken place in the latter months 
since our second report in this proceeding. In the final quarter, up to the 
present time, the carloadings have been consistently higher than they were 
for the corresponding period of 1931, and in certain weeks have approached 
or surpassed those in 1930. 


* 7 * t * s * a * 


“The unmistakable conclusion from these figures is that the emergency 
which we undertook to meet in our original decision in March, 1935, does 
not now exist. A continuing revival of industry appears likely to result 
in a further increase in traffic, and no sharp general increase in operating 
expenses is immediately in prospect. Shippers and receivers of freight have 
every reason to expect the elimination of the emergency charges at the end 
of this year, and an extension in the light of our previous expressions under 
existing conditions they express the opinion would amount almost to a 
breach of faith. 

“As before pointed out, the carriers and those supporting their petition 
urge that their margin of net revenue is so slender that it should not be 
reduced to the extent of $10,000,000 per month. We are not convinced that 
so great a loss of revenue will follow. It is difficult to calculate accurately 
the real amount yielded by these charges and estimates obviously have in 
them many elements of uncertainty. Furthermore, it is unquestionable that 
in certain cases the charges have had a restrictive effect on rail traffic, and 
it is to be expected that their removal may result in some increase in traffic. 
While the immediate result of our refusal to authorize a continuance of the 
emergency charges will put in effect rates lower than those now in effect, 
we are not called on to find that all existing basic rates will be maximum 
reasonable rates in the light of present conditions. On the other hand, we 
cannot find on the present state of the record that the existing basic rates, 
plus the emergency charges already authorized for a temporary period, will 
be just and reasonable as maximum rates on and after January 1, 1937. 


. * * * * * * * * 


“It is of the utmost importance also to bear in mind that rate adjust- 
ments are only one of the possible means of bringing about enhancement of 
net revenue, Fifteen Per Cent Case, 1981, supra, p. 585; General Rate 
Level Investigation, 1933, 195 I. C. C. 5, 55. In the interest of brevity we 
omit quotation of extended statements in our prior reports concerning the 
necessity for elimination of competitive waste and a greater degree of co- 
operation between carriers. 

“Upon consideration of the matters brought to our attention in the 
further argument we conclude that the present emergency charges should- 
be permitted to expire at the close of business December 31, 1936, as re- 
quired by the orders entered at the time of our last report. No orders are 
necessary.”’ 


In his dissenting opinion Chairman Mahaffie said : 


“The present emergency charges have not hurt business. They are 
helping the carriers. We are asked to permit them to be continued until we 
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can consider and act on the revised basic rate structure recently proposed. 
Subject to the limitation that resulting rates may not exceed the rates pro- 
posed for permanent application, the application should be granted.” 


Commissioner McManamy discussed the adverse effect on safety 
resulting from a reduction in carriers’ revenues, saying : 


“Along with industry in general, the railroads are emerging from the 
effect of the worst depression in their history. To my mind it is far more 
important for them to continue aggressively their program for maintenance 
and improvement of their properties so that they may be in condition to 
render service during the winter than it is to suspend the emergency 
charges. Instead of taking any action which will in any way reduce ex- 
penditures for maintenance of way and equipment, carriers should be en- 
couraged and, if possible, required to increase them.”’ 


St. Louis To Be Next Convention City. 


The Executive Committee of the Association, at its recent meeting, 
selected St. Louis as the place for holding the next Annual Convention of 
the Association. The Committee also fixed October 14th and 15th as the 
dates for holding the Convention. A Committee on Arrangements will 
be appointed and full details as to the Convention will be furnished 
members in subsequent issues of the JouRNAL. 








Former I. C. C. Employee in Movies. 


Many of the practitioners before the Interstate Commerce Commis- 
sion will no doubt be surprised to learn that Willard Robertson, one of 
the stars in ‘‘ Park Avenue Logger,’’ a current RKO-radio film, was once 
secretary to Commissioner James S. Harlan of the Interstate Commerce 
Commission. Robertson is a graduate of the National University Law 
School of Washington, D. C., and served for a time as an Attorney for 
the Interstate Commerce Commission. He assisted in drafting the order 
taking over the railroads by the Government in 1918. While serving 
the United States Railroad Administration he had charge of all railway 
police east of Chicago. Prior to his becoming associated with the Inter- 
state Commerce Commission he had an extensive career on the legiti- 
mate stage both as playwright and actor. He has played a leading part 
ina number of recent movie releases. 





American Bar Association Postpones Action On 
Federal Administrative Court. 


The House of Delegates of the American Bar Association has 
directed its Administrative Law Committee to continue its study of the 
proposal for a Federal Administrative Court, wherein would be review- 
able, on both the facts and the law, the decisions of the administrative 
officials. The Committee was directed to present at the next meeting of 
the Association, at Kansas City, a complete bill for final consideration. 





Hearings in Ex Parte No. 115 Now in Progress, 


EARINGS in Ez Parte No. 115, on the petition of the railroads for 

authority to file tariffs providing for a readjustment of their rate 
structure, began on January 6th, with Commissioner Aitchison presid- 
ing. Representatives of the State Commissions sitting with Commissioner 
Aitchison are Nelson Lee Smith, of the New Hampshire Public Service 
Commission; Ernest O. Thompson, of the Texas Railroad Commission; 
Hugh White, of the Alabama Public Service Commission; and Moie 
Cook, of the Indiana Publie Service Commission. 

Dr. Julius H. Parmalee, Director of the Bureau of Railway Eeo- 
nomies, was the first witness for the railroads. He discussed the need for 
additional revenues in order to enable the railroads to meet rising prices 
of materials and supplies, and to improve their properties in order to 
insure continuance of dependable and efficient rail transportation. A 
second witness was J. M. Symes, Vice President in Charge of Operations 
and Maintenance, Association of American Railroads, who testified with 
respect to the additional revenues needed by the railroads for the pur- 
chase of new equipment and for maintenance. Traffic testimony was pre- 
sented by D. T. Lawrence, Chairman, Traffic Executive Association, 
Kastern Territory; J. E. Tilford, Chairman, Executive Committee, 
Southern Freight Association; and R. C. Fyfe, Chairman of the Con- 
solidated Classification Committee. Other witnesses appearing for the 
petitioners were R. A. Miller, Assistant to Chairman, Statistical Bureau, 
Western Railroads, and Roy S. Kern, Chairman of the Coal, Coke & 
Iron Ore Committee, Central Freight Association Territory. All wit- 
nesses with exception of Mr. Kern offered general testimony. Mr. Kern 
was the first witness to testify with respect to particular commodities 
(coal). 

On Saturday, January 9th, the Commission was asked by the ear- 
riers to decide on the rates suggested for leading commodities without 
awaiting completion of testimony on all the rates involved in the case. 
Following receipt of the answer of the shipping interests represented at 
the hearing, the Commission gave consideration to the proposal this 
morning. Upon resumption of the proceedings, the following Mon- 
day, Commissioner Aitchison announced that the Commission would not 
at this time render a decision as to those commodities, but that the hear- 
ing would be continued as to coal and coke, iron ore and steel, lime, 
plaster, petroleum, sand, gravel and crushed stone. Upon completion of 
the carriers’ testimony as to these commodities the Commission will hear 
the general testimony of the shippers and the testimony of the shippers 
with respect to these commodities. At that time the Commission will give 
consideration to the future course of the proceedings. 

The present hearings were concluded on January 14th, at which 
time a recess was taken until January 26th. When the hearings are 
resumed it is possible that several Commissioners will be assigned to 
hear simultaneously and separately the testimony of both carriers and 
shippers, in order to expedite the ease. 
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Interstate Commerce Commission News 
and Orders. 


Commissioner Miller Now Chairman of |. C. C. 


Pursuant to the policy adopted January 13, 1911, Commissioner 
Carroll Miller was elected Chairman of the Interstate Commerce Com- 
mission for the year 1937. He succeeds, as Chairman, Commissioner 
Charles D. Mahaffie. 

The new Chairman comes from Pennsylvania. He was born in 
Richmond, Va., where he received his primary education in private 
schools. He attended Richmond College preparatory to entering Stevens 
Institute of Technology where he graduated with the degree of Me- 
chanical Engineer. 

Mr. Miller was appointed a member of the Commission by President 
Roosevelt in 1933. Prior to his appointment, the largest portion of Mr. 
Miller’s professional life had been devoted to the natural and manufac- 
tured gas business and related industries, having served in various posi- 
tions from Foreman to President, and, also, for several years, as Con- 
sulting Engineer. 


Terms of Commissioners Eastman and Tate Expire. 


The terms of Interstate Commerce Commissioners Joseph B. East- 
man and Hugh M. Tate expired on December 31st. However, they will 
continue to hold office until their successors are appointed and have 
qualified. It is understood that President Roosevelt will take no imme- 
diate action with respect to their reappointments or the naming of their 
successors. 


1. C. C. Sustained In Maine Potato Growers Case. 


The United States Court of Appeals for the District of Columbia, in 
Maine Potato Growers and Shippers Association, Et Al v. Interstate 
Commerce Commission, sustained the findings and order of the Inter- 
state Commerce Commission, and Division 3 of the Commission, in 
I. C. C. Dockets Nos. 25511 and 25679, 195 I. C. C. 375 and 204 I. C. C. 
115. In these cases the Commission found that rates on potatoes, in car- 
loads, from points on the Bangor & Aroostook Railroad Company in 

ine to Searsport, Maine, for coastwise shipment, were not and are 
not unreasonable or otherwise unlawful. Commissioners Lee, Aitchison 
and Porter dissented in the case as reported at 204 I. C. C. 115. 


Freight Forwarding Investigation Hearings. 


In I. C. C. Docket No. 27365—Freight Forwarding Investigation, 


the Interstate Commerce Commission has announced the following 
hearings : 
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January 25, 1937—St. Louis, Mo., Coronado Hotel. 

February 3, 1937—Dallas, Texas, Baker Hotel. 

February 15, 1937—Portland, Oregon, Portland Hotel. 

February 23, 1937—San Francisco, Cal., Room 237—Merchants 
Exchange. 


Interest On Reparation Awards. 


Division 3 of the Interstate Commerce Commission (Commissioners 
MecManamy, Porter and Miller) heard oral argument on January 14th in 
Docket No. 26844—International Paper Company v. Albany Port Dis. 
trict Commission, Et Al, in which the carriers are urging the Commis- 
sion to fix the rate of interest on reparation awards at less than 6%. The 
position of the defendant carriers is being supported by the Association 
of American Railroads and of the American Short Line Railroad Associ- 
ation, both Associations having formally intervened in the case. 


Advertising On Privately-Owned Refrigerator Cars. 


The Association of American Railroads has requested Agent Dear- 
born to file a Sixth Section application with the Interstate Commerce 
Commission to extend the effective date of Paragraph (F) of Rule 36, 
Perishable Protective Tariff No. 8, to April 1, 1937. This paragraph, 
which would otherwise have become effective on January 1, 1937, pro- 
vides that no refrigerator cars bearing advertisements of any shipper, 
consignee or product, will be accepted in interchange or handled locally 
on any railroad. If and when this request has been approved, the Me- 
chanical Division of the Association of American Railroads will be 
requested to revise Interchange Rule 3 (r) (5) by extending its effective 
date to April 1, 1937. 


Southwestern-Official Divisions—Abilene & Southern Ry. Co., Et Al 
v. 


Akron, Canton & Youngstown Ry. Co., Et Al. 


The Interstate Commerce Commission has reopened for reargument 
and reconsideration the six cases included in the above caption embracing 
divisions of all all-rail joint class and commodity rates between points in 
Official Classification Territory and points in the Southwest. 


I. C. C. Denies Petition To Dismiss Power Reverse Gear Complaint. 


In the Power Reverse Gear Case (I. C. C. Docket No. 24050), the 
Interstate Commerce Commission entered an order on January 11th de- 
nying the petition of the complainants to dismiss the complaint filed in 
that proceeding, by reason of the agreement between the Class I rail- 
roads and the complainants as to installation of power reverse gear. 
What further action will be taken in this case is not yet known. ' 

Following the announcement of the order of the Commission, Chair- 
man Miller, in letters to J. J. Pelley, President, Association of American 
Railroads, and A. Johnston, Grand Chief Engineer of the Brotherhood 
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of Locomotive Engineers, and D. B. Robertson, President of the Brother- 
hood of Locomotive Firemen and Enginemen, said : 


“It is of course desirable that the railroads and their employees should 
agree with respect to these rules and substantially all rules which the Com- 
mission has established governing the inspection and testing of locomotives 
have been based on agreements between representatives of the carriers and 
representatives of their employees. In each case, however, the agreements 
have been submitted to the Commission for approval as required by the 
above provisions of the law and the same procedure should be followed here. 

“If the parties to this proceeding will submit to us the rules which 
have been agreed upon they will be given prompt consideration so that they 
may be made effective without delay and without unnecessary expense. 
Otherwise, a report based on the record will be prepared and the proceeding 
disposed of in the usual way. 

“Dismissal of a complaint which has been fully heard on a record as 
elaborate and expensive as this without disposing of the matter as provided 
by the law is not consistent with the Commission’s practice and could not be 
justified. The petition has therefore been denied.” 


Subpoenas Duces Tecum Denied in Mechanical Stoker Case. 


The Interstate Commerce Commission has denied the request of the 
complainants for the issuance of subpoenas duces tecwm in the Mecham- 
cal Stoker Case (1. C. C. Docket No. 24049), whereby the complainants 
sought the production by the carriers of the underlying data used in the 
preparation of some of the exhibits introduced by them. 


Reciprocal Switching Charges. 


Citing the ease of Louisville & N. R. Co. v. Cincinnati, New Orleans 
& Texas Pacific R. R. Co., 195 I. C. C. 761, 201 I. C. C. 25, holding that 
acarrier may not charge one carrier more for identical switching service 
than it charges another carrier, Division 2 of the Interstate Commerce 
Commission has ordered canceled the tariffs filed by the Central of 
Georgia Railway Company proposing to increase from $2.25 to $4.25 per 
car its charge for switching between industries served by it at Birming- 
ham, Alabama, and its interchange with the Mobile & Ohio Rail Road 
Company. The Central of Georgia did not propose to increase the 


switching charge of other railroads in Birmingham. The Commission 
said : 


“We are of opinion, however, that the application of the proposed 
charge to the switching of protestant’s traffic while lower charges are con- 
currently maintained for similar switching service performed for other 
carriers at Birmingham would result in unjust discrimination and undue 


prejudice to protestant and, therefore, that the proposed schedules have not 
been justified.” 


Charges For Protective Service To Perishable Freight. 


The Interstate Commerce Commission has entered an order, dated 
January 4, 1937, denying the petitions of Anheuser Busch, Inc., and 
others, for the broadening of the scope of the further hearing directed by 
the order of the Commission on September 29, 1936, to be held in I. C. C. 
- orwet No. 27069—Charges For Protective Service To Perishable 

reight. 
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Official Territory Pick-Up and Delivery Service. 


The Interstate Commerce Commission in I. C. C. Docket No. 27425— 
Official Territory Pick-Up and Delivery Service, denied the petitions 
filed on behalf of respondent railroads in Illinois Freight Association 
Territory and by the Chicago Association of Commerce seeking reopen. 
ing, rehearing and enlargement of the scope of the proceeding; also of 
the petition filed on behalf of the Receiver of the Indiana Railroad for 
exemption from the 45c minimum rate restriction. 


Pick-Up and Delivery Service in Pacific Southwest. 


It has been announced that hearings in I. & S. Docket No. 4289~ 
Pick-Up and Delivery Service in Pacific Southwest, will begin on Febru- 
ary 19, 1937, at 10:00 a. m. (Standard Time), at the offices of the Cali- 
fornia Railroad Commission, State Building, Los Angeles, California, 
Examiner Shanafelt of the Interstate Commerce Commission will pre- 
side at the hearings. 


Ex Parte 104—Part I11—Terminal Services. 


The Interstate Commerce Commission has postponed until March 15, 
1937, the effective date of its order attached to the Fifty-Fifth Supple 
mental Report, relating to the terminal allowances of the A. E. Staley 
Manufacturing Company. A similar postponement of its order attached 
to its Fifty-First Supplemental Report, relating to the terminal allow- 
ances of the Midvale Company, has been ordered. 





American Bar Association Action On Wagner Bill. 


At the recent meeting of the House of Delegates of the American 
Bar Association a report submitted by that Association’s committee on 
unauthorized practice of law, headed by Mr. Stanley B. Houck, of Minne- 
apolis, legislation (such as the Wagner Bill, S. 2944, 74th Congress) to 
restrict practice before agencies of the Federal Government and depart- 
ments to lawyers, was disapproved. Mr. Houck explained that his com- 
mittee considers such legislation as ineffective and undesirable, and that 
the matter should be left to the Courts. So far as practice before the 
Federal Government and its departments is concerned, the committee 
stated that the problem should be solved by amendment to departmental 
rules of practice. The House of Delegates in taking this action reversed 
the Assembly, which had adopted resolutions at Boston last August 
favoring such legislation. 





Regulation of Motor Carriers. 


New Chief of Section of Accounts of Bureau of Motor Carriers. 


The Bureau of Motor Carriers of the Interstate Commerce Com- 
nission announced the appointment of Edward V..Breitenbach, as Chief 
of the Section of Accounts to succeed Maurice E. Sheahan, who has re- 
signed to accept employment with an operator of motor trucks. 


1. C. C. Prescribes Safety Regulations For Interstate Busses 
and Trucks. 


Safety regulations applicable to interstate busses and trucks were 
announced on December 30, 1936 by the Interstate Commerce Commis- 
sion under authority of the Motor Carrier Act, 1935. 

The regulations cover four main parts: qualifications of drivers, 
basic rules for the driving of motor vehicles, and requirements as to parts 
and accessories necessary for safe operation, all of which are made ef- 
fective as of July 1, 1937; and rules for the reporting of accidents, 
effective April 1, 1937. 

Issuance of the rules at this time will make possible their use in 
State Legislatures next year in the consideration of uniform legislation. 
More than 40 Legislatures will meet in 1937. 

A detailed report by Division 5 of the Commission, (Ex Parte No. 
MC 4), composed of Commissioners Joseph B. Eastman, William E. Lee, 
and Marion M. Caskie, was also issued in conjunction with the regula- 
tions. Thé report discusses various questions of policy and explains the 
decisions made on numerous detailed items. It reviews briefly the pres- 
ent highway accident situation in the United States, making clear that 
the jurisdiction of the Commission extends only to the motor carriers of 
passengers and property operating interstate, and states: 


“It is hoped and believed that our findings upon such basic safety 
elements in the operation of interstate busses and trucks as properly 
qualified drivers; sound driving rules; adequate brakes, lights, and other 
parts and accessories upon vehicles; and a proper reporting of accidents, 
as well as upon other important matters to be considered in the future, 
will provide a definite impetus toward greater uniformity in the statutes 
and regulations of the several States, and thereby toward better under- 
standing of and compliance with highway safety requirements by the 
general public.’’ 


The report outlines the broad scope of a connected program of 
safety regulations which the Commission proposes to follow, including 
such items as proper qualifications of drivers; examination of drivers as 
to physical condition, knowledge of driving rules and competency to 
operate safely ; limitation on hours of service; study of the possible need 
for, and practicability of, a Federal licensing system for interstate 
motor carrier drivers ; basic rules for the driving of motor vehicles; parts 
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and accessories required on vehicles ; inspection and maintenance require- 
ments; sizes and weight of motor vehicles; special requirements for 
vehicles transporting dangerous articles; and the reporting of accidents 
by motor carriers. 

The regulations are made applicable to all common carriers and 
contract carriers subject to the Motor Carrier Act, 1935, except as to 
certain special operations enumerated in Section 203 (b) of the Act. 
They are not applicable at present to private carriers, which present 
administrative problems require special consideration. 


The new regulations are being printed by the Government Printing 
Office. 


Extension of Credit By Motor Carriers. 


Briefs were filed with the Interstate Commerce Commission in 
Docket No. Ex Parte BMC-1—In the Matter of Rules and Regulations 
Governing the Settlement of Rates and Charges by Common Carriers and 
Contract Carriers of Property by Motor Vehicles. 

This is an investigation instituted by Division 5 of the Interstate 
Commerce Commission, on its own motion, by order of July 8, 1936, to 
determine rules and regulations necessary in the public interest to gov- 
ern the extension of credit in the settlement of rates and charges by 
common carriers and contract carriers of property by motor vehicle sub- 
ject to the Motor Carrier Act, 1935. 


Motor Carrier Insurance For Protection of Public. 


The Interstate Commerce Commission, on December 31st, issued the 
following order with respect to motor carrier automobile bodily injury 
liability, modifying its order of October 3, 1936: 


“That said Order of October 3, 1936, be and it is hereby modified so as 
to provide that renewals issued in connection with motor carrier policies of 
insurance (or certificates of insurance in lieu thereof) for limits of liability 
not less than the amounts prescribed in the rules and regulations of the 
Commission governing the filing and approval of surety bonds, policies of 
insurance, qualifications as a self-insurer, or other securities and agree- 
ments by motor carriers and brokers subject to the Motor Carrier Act, 1935, 
covering automobile bodily injury liability, property damage liability or 
cargo liability and written by insurance companies not legally authorized to 
transact business in all States in which such policies cover the operations 
of the insured motor carriers, but legally authorized to transact business 
in at least one State of the United States, on which the effective date of such 
policies is on or before the first day of October, 1936, and expiring not later 
than the fifteenth day of February, 1937, shall be accepted for filing and 
approval under Section 215 of the Motor Carrier Act, 1935, upon the at- 
tachment of the endorsement form, prescribed and approved by the Com- 
mission on the third day of August, 1936, to such renewal policies where 
the term of said renewal policies is for a period of not more than one year 
and the expiration date of any such renewal policy does not extend beyond 
February 15, 1938, provided that attorneys-in-fact for accepting service of 
process for and on behalf of such insurance companies have been duly 
appointed and have accepted such appointments for each State in or through 
which the motor carriers will be authorized to operate under certificates or 
permits issued by the Commission and a duplicate original of the power-of- 
attorney appointing each attorney-in-fact has been filed with this Commission 
at its office in Washington, D. C.”’ 
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Fleet Coverage Being Required By Motor 
Carrier Insurers. 


Insurance companies writing insurance for motor carriers under the 
Motor Carrier Act are refusing to issue policies to these carriers unless 
the entire fleet of a particular carrier is covered. The position which the 
insurance companies have taken is said to be due to the regulations of 
the Interstate Commerce Commission making insurance companies liable 
for all owned vehicles. The new insurance regulations of the Interstate 
Commerce Commission become effective February 15, 1937. 


New Motor Carrier Joint Boards. 


The following Motor Carrier Joint Boards have been created: 

No. 196—R. O. Self, of North Carolina; John C. Coney, of South 
Carolina ; H. Lester Hooker, of Virginia. 

No. 197—M. J. Foley, of Wyoming. 

No. 198—Edward E. Wheeler, of Colorado; Robert Powell, of Ne- 
braska; M. J. Foley, of Wyoming. 

No. 199—W. D. Smith, of Delaware; Harold E. West, of Maryland; 
Russell Wolfe, of Pennsylvania. 

No. 200—James L. Martin, of the District of Columbia; Harold E. 
West, of Maryland; Russell Wolfe, of Pennsylvania. 

No. 201, consisting of Mike P. Conway, of Iowa; Frank W. Matson, 
of Minnesota ; John C. Highberger, of Missouri. 

No. 202, consisting of Mike P. Conway, of Iowa, and Samuel Bryan, 
of Wisconsin. 


Changes in Motor Carrier Joint Boards. 


Joseph S. Snow has been appointed a member of Motor Carrier 
a Board No. 30, vice Elmer E. Corfman, to represent the State of 

tah. 

Charles Munn, Commissioner, Minnesota Railroad and Warehouse 
Commission, has been appointed a member of Joint Board No. 201, vice 
Frank M. Matson, to represent the State of Minnesota. 

Robert Powell has been appointed a member of Motor Carrier Joint 
Boards Nos. 185 and 192, vice Floyd L. Bollen and Will M. Maupin, as 
arepresentative of the State of Nebraska. 


1. C. C. Issues First Certificate Under Motor Carrier Act. 


The first certificate of public convenience and necessity, under the 
Motor Carrier Act, 1935, was issued to Rodgers Motor Lines, Scranton, 
Pennsylvania, authorizing transportation of commodities generally be- 
tween specific points in New York, New Jersey and Pennsylvania. The 

ommission expects to issue several hundred certificates and permits 
within the next few weeks, and, thereafter, at the rate of about two hun- 
dred to three hundred per day. 
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1. C. C. To Fix Municipal Areas of Washington, D. C. 
and Philadelphia. 


The Interstate Commerce Commission has announced investigations 
to determine the municipal areas of Washington, D. C., and Philadelphia, 
Pa., and of the adjacent cities and commercial zones of each, to deter- 
mine the extent of the exemptions of motor carrier operations within 
those areas. Examiner A. J. Sullivan held hearings at Philadelphia on 
January 14th, and Examiner Paul Coyle held hearings at Washington, 
D. C., on January 21st. The Commission has already held hearings, and 
heard oral argument, with respect to the establishment of municipal 
areas of Chicago, New York City, Los Angeles and St. Louis. 


Cincinnati, Ohio, Municipal Area. 


Division 5 of the Interstate Commerce Commission has issued an 
order in Ex Parte No. MC-8, prescribing that an investigation be insti- 
tuted by the Commission on its own motion in order to determine the 
motor carriers engaged in the lawful interstate transportation of passen- 
gers over regular and irregular route or routes between the City of Cm- 
cinnati, Ohio, and contiguous municipalities in the State of Kentucky who 
are lawfully engaged also in the intrastate transportation of passengers 
over the entire length of such interstate route or routes in accordance 


with the laws of each State having jurisdiction. The proceeding is, in 
effect, one to determine the extent of the municipal area of Cincinnati, 
Ohio, under the provisions of Section 203 (b) (8) of the Motor Carrier 
Act of 1935. Hearings in the case will begin before Motor Carrier 
Joint Board No. 37 at the Netherland-Plaza Hotel, Cincinnati, Ohio, on 
February 1, 1937. 


Motor Carrier Act Violation Charged. 


United Motor Transportation, Inc., 6 Morris Street, Paterson, New 
Jersey, a common carrier by motor vehicle, operating in the interstate 
transportation of property between Paterson and Pennsylvania and New 
York points, was on Friday, January 8, 1937, made defendant in a 
criminal information filed by John J. Quinn, United States Attorney 
for the District of New Jersey, at Trenton, before United States District 
Judge Phillip Forman, in which the charge is made that during the 
months of April to October, 1936, both inclusive, the defendant carrier 
engaged in interstate transportation operations without having filed with 
the Interstate Commerce Commission, or published, a tariff of its rates 
or charges, in violation of Section 217 of the Motor Carrier Act, 1935. 
George Hauck, President of the concern, and Mitchell Lendman, Trea- 
surer and General Manager of the carrier, were also named as defen- 
dants. They are charged with aiding, abetting and counseling the offense 
charged against the carrier. 
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Shippers Accused of Violations of Motor Carrier Act. 


By information filed by the Interstate Commerce Commission with 
the United States District Attorney for the Southern District of New 
York, two shippers are accused of violating Section 222 (c) of the Motor 
Carrier Act, by accepting rebates for concessions from a motor carrier. 
This is the first case against a shipper for alleged violation of the Motor 
Carrier Law. A carrier is also named as defendant. 


State Blocks Bus-Line Merger Approved By I. C. C. 


The Public Service Commission of New York has denied the Central 
Greyhound Lines, Inc., of New York, permission to merge with the Cen- 
tral Greyhound Lines, Inc., of Delaware. The Public Service Commis- 
sion said the merger of a domestic transportation corporation with a for- 
eign corporation was not in the public interest. The Interstate Com- 
merce Commission previously approved the merger on the ground that it 
would result in a saving in taxes, and was in line with the need of the 
common carriers to reduce the amount of their liabilities under the tax 
on undistributed surplus. It was understood that the action of the 
Public Service Commission of New York will not be contested in the 
Courts. 

Relief From Filing Contracts Sought. 


The Merchants Truckmen’s Bureau of New York and the New Jer- 
sy Motor Truck Association, Inc., have petitioned the Interstate Com- 
merece Commission for a suspension of its order requiring contract car- 
riers by motor vehicle to file copies of their contracts. 


Hours, Wages and Working Conditions in Intercity 
Motor Transport Industries. 


The former Federal Coordinator of Transportation, Mr. Joseph B. 
Eastman, has released Part III of the report prepared by his Section of 
Research and Section of Labor Relations, dealing with hours, wages and 
working conditions in the Intercity Motor Transport Industries. Part 
Il deals with considerations common to motor bus and motor truck 
transportation. 


Regulation Of Itinerant Truckers. 


It is expected that bills will be introduced in the Legislatures of 
Colorado, Illinois, Iowa, Kansas, Missouri, Nebraska, Oklahoma, and 
Texas, at an early date, for effective regulation of itinerant truckers. 
The bills have been prepared under the direction of the Associated 
Southwest Country Elevators. 

At a recent conference with common and contract carriers called by 
the New Mexico Public Service Commission, a resolution was adopted in 
Which the regulated carriers asked the regulation and equal taxation of 


Private carriers and itinerant vendors as a means of equalizing unfair 
competition. 





I. C. C. PRACTITIONERS’ JOURNAL 





Motor Carrier Insurance. 


The Supreme Court of Errors of Connecticut last week upheld the 
power of the Public Utilities Commission of Connecticut to require motor 
carriers operating within that State to insure in a company licensed by 
the State. However, as to interstate carriers the Court held that regu- 
lation by the State Commission had been superseded by the Motor Car- 
rier Act, 1935, giving the Interstate Commerce Commission jurisdiction 
over interstate motor carriers. 


Enforcement of Illinois Over-Load Law Restrained. 


Judge Barnes, of the United States District Court for the Northern 
District of Illinois, last week issued a temporary restraining order re- 
straining the officials of Illinois from arresting truck operators for vio- 
lating the Illinois over-load law. The bill for an injunction was filed by 
Werner Transportation Company, which contends that since the passage 
of the Motor Carrier Act, 1935, the Federal Government has occupied 
the field of regulation of interstate commerce by motor vehicle and that 
such regulation supersedes State legislation. The issue in this case is 
substantially the same as that in the South Carolina case of Barnwell 
Brothers, Inc., Et Al v. State Highway Commission of South Carolina, 
Et Al. A decision in the South Carolina case is expected soon. 


Motor Trucking In West South Central States. 


According to a statement issued by the Bureau of the Census, of the 
Department of Commerce, on December 21st, 3225 concerns with head- 
quarters in the West South Central States, whose primary business was 
motor trucking for hire, received the sum of $27,992,000 for the year 
1935. There was an average of 11,016 persons on the payroll for that 
year. The full time employees received $8,538,000 and the part time 
employees $966,000 for services rendered. 





The Railroad Problem. 


[Xs recent address by Mr. W. R. Scott, Secretary-Transportation Com- 
missioner, The Board of Trade of Kansas City, Mo., and President of 
the National Industrial Traffic League, he said, in part: 


“I have heard of the railroad problem for as long back as I can remem- 
ber, and it seems that because of the intimate relation between the business 
of transportation and the economic welfare of the country, the public is ai- 
ways interested in the situation of the railroads and is always concerning it- 
self with their conditions. I have also observed that while there is always a 
socalled railroad problem, its character changes from time to time, and to- 
day’s railroad problem has aspects unknown fifteen years ago. 

“For several years now the emphasis has been largely upon the effect 
upon the railroads of the loss of tonnage to competing forms of transporta- 
tion, a condition which formed no part of the railroad problem a few years 
ago, but which at present is perhaps the most important part of the picture. 
A phase of the present-day problem which seems to me of particular im- 
portance to this section of the country is the subject of my talk. 

“Among the various types of transportation service which have suc- 
ceeded in attracting tonnage away from the railroads is the transportation 
of property by truck on the highways. There are two distinct kinds of truck 
transportation entering into the problem: first, transportation by common 
carriers or contract carriers, and, second, transportation by private carriers. 
It is the latter of which I wish to speak because the effect of this transporta- 
tion upon the railroads in this immediate section is most important. 

“The railroads for a number of years have complained, and justly so it 
seems to me, of the unfairness of strictly regulating the railroads with little, 
if any, regulation of other carriers. The Federal Coordinator of Transpor- 
tation, recognizing the injustice of this inequality, recommended that it be 
removed by subjecting other carriers to regulation rather than by relieving 
the railroads. This idea seemed to meet with general approval, and ap- 
propriate measures were introduced in Congress. A system of regulation 
of the common carrier and contract carrier by highway was enacted into 
law in the Federal Motor Carrier Act of 1935, and similar legislation has 
been adopted in the several States, or will be proposed in the Legislatures 
soon to convene. 

“That regulation is important in its ultimate effect upon the competi- 
tion of the different kinds of carriers for merchandise and manufactured 
goods; that is, that type of freight which continues to be handled through 
the same merchandising channels as before. As to this class of traffic the 
highway carrier competes with the railroads for the favors of the same buyers 
and the same sellers as were engaged in the business before highway trans- 
portation became general. 

“This legislation, however, left untouched the second class of highway 
transportation, to which I especially wish to draw your attention; that is, 
transportation by the so-called private carrier, who is private because he is 
hauling his own goods. He is also described frequently as an itinerant 
merchant-trucker, or more briefly, itinerant trucker. He is both a merchant 
and a carrier, and he is itinerant in the sense that he has no fixed place of 
business and follows no fixed transportation route. He comes and goes 
4% his opportunities for profit direct. 

“This type of trucker has gradually taken over a very substantial part 
of the business in certain heavy, staple commodities, and to the extent that 
he has entered the field he has deprived the railroads of the tonnage in those 
‘ommodities they would otherwise enjoy. Such commodities in this part 
of the country are principally coal, grain, lumber, hay, fruits and vegetables, 

t, and sugar. The importance of these commodities to the railroads is 
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generally well known. Fully one-half the tonnage of the western railroads 
consists of commodities affected by this competition. 

“The diversion of these basic commodities in large volume from the 
rails is obviously a matter of serious concern to the railroads and to those 
who hold their securities; and in this part of the country this loss of traffic 
is a prominent factor in the railroad problem. The railroads must give 
thoughtful consideration to this matter and determine if the loss of this 
tonnage is to be permanent. 

“Up to the present time the drift from the railroads has steadily in- 
creased from year to year. In Illinois the important coal tonnage moved by 
truck has shown a consistent increase over the last fifteen years. In 1921 
the trucks moved 3,500,000 tons and in 1935 6,600,000 tons. In the latter 
year nearly 15 per cent of the Illinois coal tonnage was moved by truck. 


“Nor is there any sign of a reversal of trend. On the other hand, unless 
there is some important change in the fundamental! conditions there is every 
reason to expect a greater diversion to the trucks. 

“But it is not the railroads only that are affected. It is perhaps of even 

greater concern to the merchants and other deaiers who have been accus- 
tomed to trade in these commodities. So great has been the diversion of 
business from established channels to the itinerant trucker that we are 
obliged to pause and ask ourselves if perhaps a new system of merchandis- 
ing and distribution is being evolved based upon highway transportation, 
which will entirely displace the old system based on rail transportation. 
If such a change is under way and is based upon sound economic conditions, 
it should, of course, prevail. On the other hand, it is time to inquire if the 
change which seems to be almost upon us is due solely to a change in 
economic conditions, or is due primarily to some difference in governmental 
treatment which affects the ability of dealers to carry on their business, I 
believe the latter is the case and that if the itinerant trucker be subjected, 
as he should be, to regulation and taxation to the same extent and of the 
same kind as the established merchants, the economy of the established 
‘marketing and distributing system will be apparent. In other words, this 
business of trucking freight is comparatively new and has become of great 
proportions in a comparatively short time, and there has not as yet been 
opportunity for legislative research and for legislative remedies to be applied 
to the situation to bring about equal treatment of the itinerant trucker and 
the established merchant. 


* * * * * * * * * 


“In a movement with which I have some connection, originated in the 
grain trade and embracing the southwestern States, including Nebraska, we 
have adopted the view I have just expressed and have sought to ascertain 
wherein the itinerant trucker might fairly be required to assume burdens 
comparable to those of the established dealers. 


“In approaching that problem we have considered that the itinerant 
is both a merchant and a hauler, and we have concluded, first, that as @ 
merchant he should be required to do certain things. 


“1. The itinerant who expects to buy or sell should be required to 
register such intention in every State in which he expects to do business. 
The purpose of the registration is to enable him to be located for the purpose 
of taxation and in the event of fraudulent or other illegal operations. 


“2. He should be required to secure a license to do business as a mer- 
chant, for which he should pay a fee in each State in which he operates 48 
such, not less than $100 per year. 


“3. He should be required to carry adequate insurance to cover bodily 
injury and property damage to others. 


“4. He should be prohibited from offering grain for sale by grade or 
making any representations as to the grade of the grain.” 
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About The Railroads. 


Railroads and Coal Rates. 


The National Coal Association issued a statement on December 30th 
reviewing the year 1936 from the standpoint of the bituminous coal 
industry. With respect to freight rates on coal the statement said: 


‘The railroads have continued to maintain freight rates on coal at 
the pre-depression schedules, plus a temporary extra and back-breaking 
surcharge rate on coal. The railroads have continued to collect more for 
hauling coal than the producers have received for their output at the 
mines. More than 50 per cent of the delivered price of bituminous coal 
in carload lots has represented freight charges. 

“The industry’s long up-hill fight for lowered freight rates appears 
to be making headway at last. The so-called temporary surcharge rate 
on coal, which the rail carriers had sought to make permanent, is now 
out of the way for the time being and commencing January 1, 1937 con- 
sumers of coal will be relieved of a freight rate burden in excess of 30 
million dollars annually. The application of the carriers now pending 
for increases in the basic rates in amounts somewhat in excess of the 
surcharges will be opposed by the coal industry. The coal industry con- 
tends that the best interest of both the coal and railroad industries can 
be served by a revision downward of the basic coal rail rate structure.’’ 


Government Ownership of Railroads Opposed By 
National Association of Manufacturers. 


At the Forty-First Annual Convention of the National Association 
of Manufacturers, held in New York City last month, the Association ap- 
proved a declaration of principles including opposition to government 
competition in business. Supplementary resolutions opposed govern- 
ment ownership of any transportation system; asserted the approval of 
the Association in creating economic security for each citizen without 
limiting his individual opportunities and responsibilites for creating 
security for himself, meaning, the declaration stated, ‘‘provision for the 
needy, aged, sick, disabled and unemployed, the last named on a basis 
that will not make this provision preferred to gainful employment.”’ 


War and Navy Departments Recommend Mobilization 
Of Industry and Transportation. 


The Acting Secretary of War and the Secretary of the Navy have 
recommended legislation providing for an Industrial Mobilization Plan 
for use in the event of a war. Under the head of ‘‘Transportation,’’ the 
plan as outlined proposes that transportation facilities, including rail, 
highway, inland waterways, pipe lines, and airways, shall operate under 
the management of their own leaders, as directed by the Administrator 
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of War Resources. The principal measures available to insure the neces. 
sary coordination in use and operation of transportation facilities, the 
report says, ‘‘are the establishment of priorities and embargoes.’’ The 
report further says that the Interstate Commerce Commission should 
continue to regulate transportation rates and that representatives of that 
Commission and of the War Labor Administration on the Price Control 
Commission should serve to maintain a proper balance between com- 
modity prices, utility rates and wages. 


Railroad Freight Traffic For 1936. 


Freight traffic for the railroads of the United States was greater in 
1936 than in any year since 1931, the Association of American Railroads 
has announced. 

Complete reports for the year showed that 36,063,307 cars were 
loaded with revenue freight in 1936. This was an increase of 4,559,173 
cars or 14.5 per cent above the number loaded in 1935, an increase of 
5,217,347 cars or 16.9 per cent above 1934, and 6,843,255 cars or 23.4 per 
cent above 1933. It also was an increase of 7,883,355 cars or 28.0 per 
cent above 1932, but a reduction of 1,087,942 cars or 2.9 per cent under 
1931. 


R. F. C. Loans to Railroads. 


According to a statement issued by the Reconstruction Finance 


Corporation, it had outstanding as of December 31, 1936, loans to rail- 
roads amounting to $345,979,828. Railroad loans have been repaid to 
the extent of $171,146,411. 


Railroad Club Sees Bright Prospects For Railroads. 


The consensus of a number of observers who spoke at the Sixty- 
Fourth Annual Dinner of the New York Railroad Club, held recently at 
the Commodore Hotel, was that the prospects of the Nation’s railroads 
are now the brightest in several years, and along with their improvement 
and modernization strides there will appear a strong favorable influence. 
One of the speakers said: ‘‘The recent experience of the railroads sub- 
stantiates the views of those who believed that there was nothing funda- 
mentally wrong with the railroads that would not be cured by resump- 
tion of business. The cure is taking place through increased traffic and 
concurrently the railroad supply industry profits immensely by increased 
orders for materials of all kinds.’’ 


Railway Labor—Managements Conference. 


Complying with a suggestion made by President Roosevelt, in let- 
ters dated December 28th, addressed to George M. Harrison, Chairman of 
the Railway Labor Executives Association, and to J. J. Pelley, President 
of the Association of American Railroads, a joint conference between 
committees representing railway labor and railway managements was 
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held in Washington on January 7th. Following the conference an- 
nouncement was made to the effect that matters of mutual interest were 


discussed but no final conclusions reached, and that further conferences 
are to be held. 


Philadelphia Wharfage Fees. 


Rail carriers have filed with the Interstate Commerce Commission 
tariffs calling for the imposition of a dock wharfage charge of 50c per 
ton on all merchandise in foreign trade which is moved to or from rail- 
road-controlled piers at Philadelphia by trucks or teamsters. The charge 
is to become effective February lst. The Commission has been asked to 
suspend the tariffs, but no action has yet been taken. 


Comptroller General Rescinds Transportation Regulations. 


The Acting Comptroller General has rescinded his ruling, which 
became effective on October Ist, to the effect that Government employees 
traveling on official business must not use anything above the lowest 
priced, first-class accommodations. Carrier members of the Territorial 
Passenger Associations advised the Comptroller General that they were 
unwilling to honor Government transportation requests under the con- 
ditions imposed by his ruling. The ruling was, therefore, withdrawn as 
being impracticable of operation. 





With The Boards and Commissions. 


New Chairman of Federal Trade Commission. 


Commissioner William A. Ayres has been elected Chairman of the 
Federal Trade Commission for the year 1937, pursuant to a policy 
whereby the Chairmanship of that Commission rotates annually. Com- 
missioner Ayres succeeds Commissioner March, who served as Chairman 
during the year 1936. 


Board of Tax Appeals Appointment. 


Justin Miller, of North Carolina, has been nominated by the Presi- 
dent to be a member of the Board of Tax Appeals for the unexpired 
term of twelve years from June 2, 1926, to which office he was appointed 
during the last recess of the Senate, vice Stephen J. McMahon, resigned. 


Leiserson Reappointed To National Mediation Board. 


President Roosevelt sent to the Senate on January 14th the nomina- 
tion of Dr. Wm. M. Leiserson, of Ohio, to be a member of the National 
Mediation Board for the term expiring February 1, 1940. This is a 
reappointment. 
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National Labor Relations Board Appointments. 


Elmer S. Smith, of Massachusetts, has been nominated to be a mem- 
ber of the National Labor Relations Board for a term of five years from 
August 27, 1936. This is a reappointment. Donald Wakefield Smith, of 
Pennsylvania, has been nominated to be a member of the National Labor 
Relations Board for the unexpired term of three years from August 27, 
1935, vice John Michael Carmody, resigned. 


Resignation of R. F. C. Director. 


Charles T. Fisher, Jr., of Michigan, has resigned as a Director of the 
Reconstruction Finance Corporation to become Commissioner of Banking 
for the State of Michigan. His successor has not yet been named. 





United States Maritime Commission. 


United States Maritime Commission Lobby Report. 


The United States Maritime Commission made public on January 7, 
1937, a list of the steamship companies and the individuals authorized to 
represent them in their relations with the Government who have regis- 
tered with the Commission under the new Merchant Marine Act. The 
list comprises 51 companies and their subsidiaries and 310 individuals. 

Regulations promulgated by the Commission under the law require 
registration of all persons ‘‘employed or retained by any shipbuilder or 
ship operator holding or applying for a contract under the provisions of 
the Merchant Marine Act’’ who ‘‘ present, advocate or oppose’’ any mat- 
ter affecting their interests before the Commission. Registration with 
the Commission is also necessary before these representatives may ‘‘pre- 
sent, advocate or oppose’’ similar subjects before the Congress, the Mem- 
bers or Committees thereof, or before any other governmental agency. 
The Commission has ordered copies of the 70-page registration list trans- 
mitted to every Member of Congress and all Government agencies to 
facilitate the administration of the registration requirements. 


Disposal of Government-Owned Ship Lines. 


The United States Maritime Commission has taken the first steps 
looking toward the disposal of its four Government-owned and operated 
lines, as provided by the new Merchant Marine Act. Managing agents of 
these lines were notified to schedule no sailings which could not be com- 
pleted by June 29, 1937. The Commission is required to either sell or 
charter these lines for private operation by that time. The Commission 
has been notified by the Comptroller General that the Merchant Marine 
Act makes it mandatory that Government-operated lines be discontinued 
by June 29, 1937, and no funds will be available for payment of any 
obligations incurred in such operations after that date. 





United States Supreme Court Cases. 


Tennessee Publishing Company v. American National Bank et al., 
decided November 9, 1936, involved a plan of reorganization of a debtor 
under Section 77B of the Bankruptcy Act. In the opinion, which was by 
Chief Justice Hughes, the Supreme Court, among other things, said : 


“Nor do we need to inquire as to the precise limits of the concept of 
‘good faith’ as required by Sec. 77B. Whatever these limits may be, the 
statute clearly contemplates the submission of a plan of reorganization which 
admits of being confirmed as ‘fair and equitable’ and as ‘feasible.’ However 
honest in its efforts the debtor may be, and however sincere its motives, the 
District Court is not bound to clog its docket with visionary or impracticable 
schemes for resuscitation. Sub-section (f) of Section 77B provides for the 
confirmation of a plan only if the District Judge is satisfied ‘(1) that it is 
fair and equitable and does not discriminate unfairly in favor of any class 
of creditors or stockholders and is feasible.’ 

These are prime conditions. Unless the District Judge finds that the 
plan has these qualities he need go no further. Unless he so finds, he has 
no authority to proceed. There is no occasion for the District Judge to 
consider the constitutional validity of the application of the clauses of sub- 
section (b) (5) if the debtor’s proposal is not found to be ‘fair’ and ‘feas- 
ible’.” 


The Court found it unnecessary to pass upon the constitutional 
validity of sub-section (b) (5) of Section 77B. 


Southeaslern Express Company v. Pastime Amusement Company, 
decided November 9, 1936, involved an award of damages by a lower 
court in the sum of $1500 against the carrier for failure to deliver a mov- 
ing picture film in time to be exhibited as advertised. The shipment 
involved was interstate, and was made under an applicabie tariff limiting 
the carrier’s liability. In holding that the Carmack Amendment, Section 
20 (11) of the Act, and not the State law, was applicable, the Supreme 
Court said : 

* * * “The federal statute controls. Adams Express Co. v. Crontnger, 
226 U.S. 491, 505, 506; Kansas City Southern Rwy. Co. v. Carl, 227 U. S. 639, 650- 
652; Georgia, Florida & Alabama Rwy. Co. v. Blish Co., 241 U. S. 190, 196, 197. 
The words of the statute ‘are comprehensive enough to embrace all damages result- 
ing from any failure to discharge a carrier's duty with respect to any part of the 
transportation to the agreed destination.’ The statute thus applies to dama 
caused by delay in making delivery. New York, Philadelphia & Norfolk R. R. Co. 
v. Peninsula ar 240 U. S. 34, 38; Georgia, Florida & Alabama Rwy. Co. v. 
Blish Co., supra. The underlying principle is that the carrier is entitled to base 
tates upon value and that its compensation should bear a reasonable relation to the 
tisk and responsibility assumed. Kansas City Southern Rwy. Co. v. Carl, supra. 

broad purpose of the federal act is to compel the establishment of reasonable 


tates and to provide for their uniform seenasen. Special contracts are not per- 


mitted to Po any advantage to a particular shipper. Chicago & Alton R. R. Co. v. 
Kirby, 225 U. S. 155, 166. The liability in this instance is thus governed by the 
Provisions of the applicable tariff and no recovery could be had in excess of the 
amount permitted by its terms. New York, Philadelphia & Norfolk R. R. Co. v. 
Peninsula Exchange, supra, pp. 41, 42; Southern Express Co. v. Byers, 240 U. S. 612, 
64; Southern Railway Co. v. Prescott, 240 U. S. 632, 638; American Railway Ex- 
press Co. v. Daniel, 269 U. S. 40, 42. 


The judgment is reversed and the cause is remanded for further proceedings 
hot inconsistent with this opinion.” 
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In American Telephone & Telegraph Company et al. v. United 
States of America, Federal Communications Commission et al., decided 
December 7, 1936, the Supreme Court sustained an order of the Federal 
Communications Commission prescribing a uniform system of accounts 
for telephone companies. 

As a preliminary to its consideration of specific objections to the 
accounting order, the Court said: 


“This court is not at liberty to substitute its own discretion for that of admin- 
istrative officers who have kept within the bounds of their administrative powers. 
To show that these have been exceeded in the field of action here involved, it is not 
enough that the prescribed system of accounts shall appear to be unwise or burden- 
some or inferior to another. Error or unwisdom is not equivalent to abuse. What 
has been ordered must appear to be ‘so entirely at odds with fundamental prin- 
ciples of correct accounting’ (Kansas City Southern Ry. Co. v. United States, 231 
U. S. 423, 444) as to be the expression of a whim rather than an exercise of judg- 
ment. Norfolk & Western Ry. Co. v. United States, 287 U.S. 134, 141; Kansas City 
Southern Ry. Co. v. United States, supra, p. 456. Then too, in gauging rationality, 
regard must steadily be had to the ends that a uniform system of accounts is in- 
tended to promote. ‘The object of requiring such accounts to be kept in a uniform 
way and to be open to the inspection of the Commission is not to enable it to 
regulate the affairs of the corporations not within its jurisdiction, but to be in- 
formed concerning the business methods of the corporations subject to the act that 
it may properly regulate such matters as are really within its jurisdiction.’ Interstate 
Commerce Commission v. Goodrich Transit Co., 224 U. S. 194, 211; cf. Kansas City 
Southern Ry. Co. v. United States, supra, p. 445.” 


The Court referred to the fact that the telephone business as con- 
ducted in the United States is that of a far flung system of parent, sub- 
sidiary and affiliated companies, concerning which it said: 


“* * * There is widespread belief that transfers between affiliates or sub- 
sidiaries complicate the task of rate-making for regulatory commissions and impede 
the search for truth. Buyer and seller in such circumstances may not be dealing 
at arm’s length, and the price agreed upon between them may be a poor criterion 
of value. Dayton Power & Light Co. v. Public Utilities Comm. of Obio, 292 U. S. 
290, 295; Western Distributing Co. v. Public Service Comm. of Kansas, 285 U. S. 
119, Smith v. Illinois Bell Telephone Co., 282 U. S. 133. Even if the property has 
been acquired by treaty with an independent utility or a member of a rival system, 
there is always a possibility that it is nuisance value only—and not market or 
intrinsic value for the uses of the business—that has dictated the — paid. Ac- 
cordingly the work of the Commission may be facilitated by spreading on the face 
of the accounts a statement of the cost as of the time when the property to be 
valued was first acquired by a utility or dedicated to the public use. The same 
considerations show why the regulations do not direct that the inquiry as to original 
cost shall be carried even farther back, so as to cover, for illustration, the cost to 
manufacturers who may have sold to the first utility. In the process of analysis, 
inquiry is halted at the point where it ceases to be fruitful.” 


Appellants’ first objection to the order of the Commission was sum- 
marized by the Court as follows: 


“(a) The companies object that by the ‘original cost’ provisions of the order 
they are prevented ‘from recording their actual investment in their accounts’ with 
the result that the accounts do not fairly exhibit their financial situation to share- 
holders, investors, tax collectors and others.” 


This objection was held to be without merit. The Court considered the 
companies’ next objection that 
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“(b) The companies object that by the provisions as to ‘original cost’ they are 
prevented ‘from recovering depreciation expense, which they actually incur, on 
their actual investment,’ and are required ‘to base depreciation charges on the cost 
to a prior owner’.” 


In overruling this objection the Court, among other things, said: 


“* * * * A system of accounts may be awkward or imperfect, and yet not so 
‘ybitrary and outrageous’ (Norfolk & Western Ry. Co. v. United States, supra, 
p. 143) as to justify a court in restraining its enforcement.” 


Another reason advanced as to why the order was invalid, was 
sated by the Court to be 


“(c) The companies object that by the ‘original cost’ provisions of the order 
they are required, where the actual cost is unknown, to record an estimate of cost, 
| that this requirement is an arbitrary one, mutilating their accounts and expos- 
ing them to the hazard of criminal prosecution.” 


The discussion of the Court on this objection, in so far as perti- 
nent, was : 


“In the vast majority of cases, original cost will be ascertainable from the 
records of the previous owners. If these have been lost or are not available or trust- 
worthy, the order makes provision for the substitution of an estimate. Diffi- 
culties in the making of such an estimate are indicated by the companies. We 
doubt whether in any instance they will be found to be insuperable, but if they 
shall ever prove to be so, means will be at hand whereby an avenue of escape from 
injustice will be opened without resort to the drastic remedy of declaring the 
order void. Estimates are at times inevitable in any system of accounts. 4 
All that can be said of the present regulations is that they make the occasion 
for estimates more frequent than in former years and the process more involved. 
The difference in degree is not proved to be so great as to drag nullity in its train. 
If instances shall occur in which a company is unable to make an intelligent estimate 
with even approximate correctness, that exceptional event will justify resort to the 
Commission for particular instructions, In no event is there a substantial hazard 
of criminal prosecution. To subject the company or its officers to prosecution for 
acrime the violation of the Act must have been knowing and wilful. Communi- 
tations Act of 1934, secs. 501, 502. Hygrade Provision Co. v. Sherman, 266 U. S. 
7, 502, 503. United States v. Murdock, 290 U. S. 389. Penalties do not follow 
upon innocent mistakes.” 


In overruling another objection concerning the requirements that all 
charges to the accounts prescribed in acts and classifications should be 
just and reasonable, the opinion reads: 


“The purpose of this requirement is to prevent the padding of the accounts 
by charges knowingly and wilfully entered in excess of what is just and reasonable. 
ly if knowingly and wilfully so entered is any penalty prescribed therefor. 
United States v. Murdock, supra. There is surely nothing arbitrary in establishi 
istandard of behavior so consistent with good morals. the contrary, the nee 
or such a standard has been made manifest for years as the result of intercorporate 
relations that are matters of common knowledge. Dayton Power & Light Co. v. 
Public Utilities Comm. of Obio, supra; Lindbeimer v. Illinois Bell Telephone Co., 
. S. 151. ‘The Commission must have power to prevent evasion of its orders 
and detect in an formal compliance or in the assignment of expenses a possible 
concealment of forbidden practices.’ Smith v. Interstate Commerce Commission, 
45 U.S. 33, 45. In such a context the standard of the ‘just and reasonable’ is not 
mily vague. Nash v. United States, 229 U. S. 373, ; International Harvester 
"y v. Kentucky, 234 U. S. 216; 223; United States v. Cohen Grocery Co., 255 U. S. 
|, 92; United States v. Wurzbach, 280 U. S. 396, 399; People v. Mancuso, 255 N. Y. 





ad 


ea ee Se 


. 
3, 
» 
hal 
., 


setewssecsseas 


220 I. C. C. PRACTITIONERS’ JOURNAL 





$$. 


463, 470. ‘Moreover . . . since the statutes require a specific intent to defraud 
in order to encounter their prohibitions, the hazard of prosecution which 
lants fear loses whatever substantial foundation it might have in the absence of 
such a requirement.’ Hygrade Provision Co. v. Sherman, supra.” 


The final objection considered was as to property ‘‘held for immi- 
nent use in telephone service’’, concerning which the opinion reads: 


“The companies object that this classification is so vague as to be arbitrary, 
We do not look at it that way. Property held for imminent use in telephone 
service and under a definite plan will include spare plants ‘kept in reserve as a 
measure of prudent administration. Such uses had consideration by this court ina 
recent opinion. Columbus Gas & Fuel Co. v. Public Utilities Comm. of Obio, 
292 U. S. 398. Property held in present telephone use comes very near to defining 
itself. If particular situations shall develop ambiguity or doubt, the Commission 
will be available for clarifying instructions.” 


After holding that the evidence does not show that the expense of 
revising the accounts ‘‘will lay so heavy a burden upon the companies as 
to overpass the bounds of reason’’, the judgment of the lower court sus- 
taining the accounting order was affirmed. 
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LC. C. Tentatively Construes “Bona Fide Opera- 
tion” Under “Grandfather” Clauses--Asks For 
Views of Interested Parties. 


Division 5 of the Interstate Commerce Commission has made public 
tentative report in M. C. Docket 2600—Earl W. Slagle, Contract Car- 
rer Application, in which it interprets and applies the words ‘‘bona fide 
operation’’ within the meaning of the ‘‘grandfather’’ clauses of Sec- 
tions 206 (a) and 209 (a) of the Motor Carrier Act, 1935. 

The Commission has invited all persons and public bodies interested 
in the general question of the interpretation of this phrase to file excep- 
tions to the tentative report. Such exceptions must be filed on or before 
February 23, 1937. It was emphasized that the report is tentative only, 
that it will have further consideration after exceptions have been filed, 
and that it is issued in order that the Commission may have the benefit 
of the views of all those interested. The tentative conclusions are sum- 
marized in the following paragraph quoted from the report: 

“The question, as we see it, is not one of compliance or non-compli- 
ance with statutory requirements, but of good faith and honest intent. 
In other words, it is one of fact rather than law. Were the operations 
openly conducted, without any element of pretense, disguise, or conceal- 
ment and in such a manner as to indicate a genuine intent to conduct a 
transportation business? Moreover, where the fact of actual operations 
has been established by applicant, conducted not only on the ‘‘grand- 
father’’ date but continuously thereafter, we think we may fairly assume 
that they were ‘‘bona fide,’’ unless the contrary is shown. In other 
words, a prima facie case has been established, and the burden is upon 
protesting State authorities or others having knowledge of the operations 
to produce for our consideration the evidence of lack of good faith.’’ 

Copies of the report and of the Commission’s announcement will be 
sent any member upon request. 





LC. C. Amends Order Respecting Filing of Con- 
tracts by Motor Vehicle Contract Carriers. 


Division 5 of the Interstate Commerce Commission, by order dated 
January 19, 1937, revoked its order of July 11, 1936, with respect to the 
fling of contracts by contract carriers by motor vehicle. Under the 
new order certain classes or groups of carriers of line-haul or over-the- 
road contract carriers by motor vehicle subject to the provisions of the 
Motor Carrier Act, 1935, must, on or before February 1, 1937, file with 
the Commission, publish and keep open for public inspection copies of 
each and every contract existing and in force on said date containing the 
charges of such contract carriers for the transportation of property in 
Interstate or foreign commerce, and any rule, regulation, or practice 
affecting such charges. The new order is applicable to the following 

or groups of carriers: 
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1. Carriers of general commodities or any class or classes thereof, 
except commodities, other than those specified below, requiring speci ial 
equipment ; 

2. Carriers of household goods, office furniture, and office fixtures 
and equipment ; 

3. Carriers of automobiles ; 

‘ 4. Carriers of moving picture films, accessories and theater sup. 
piles ; 


5. Carriers of refrigerated products, other than liquids in tank 
trucks. 


Copies of the order will be sent any interested member upon request. 





New Motor Carrier Joint Boards. 
The following Motor Carrier Joint Boards have been created : 


No. 203—Jud P. Wilhoit, representing Georgia; R. O. Self, representing 
North Carolina; and Porter Dunlap, representing Tennessee. 

No. 204—Jud P. Wilhoit, representing Georgia, and R. O. Self, repre- 
senting North Carolina. 

No. 205—Eugene S. Matthews, representing Florida. 

No. 206—Harold E. West, representing Maryland; P. S. Stahlnecker, 
representing Pennsylvania; and James P. Tierney, represent- 
ing West Virginia. 

No. 207—Joseph S. Snow, representing Utah. 





Commissioner Eastman Urges I. C. C. To Be 
Kept Free From Politics. 


Commissioner Joseph B. Eastman of the Interstate Commerce Com- 
mission addressed the Boston Chamber of Commerce on January 2Ist, 
during which he discussed the nature of the functions performed by the 
Interstate Commerce Commission, and the necessity of keeping it free 
from political influence. The following is quoted from his address: 


**The Supreme Court has said that the powers of that body (the 
Interstate Commerce Commission) are ‘expected to be exercised in the 
coldest neutrality.’ That was said of controversies between railroads and 
their patrons, but it has just as much application to conflicts in interest 
between different forms of transportation. The Commission is not 4 
partisan of any one of them. It is its duty, so far as it has jurisdiction, 
to be equally fair to every kind of carrier, and to keep in mind always 
that it was created to protect the general public welfare. 


‘*In a few weeks the Commission will celebrate its fiftieth anniver- 
sary, and it is not inappropriate to look back a little on its history. As! 
have said, the remarks made to you last week were kindly, so far as they 
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referred to the Commission, and it was of course a pleasure for me to 
read them. I have read many other comments, from time to time, which I 
did not enjoy so much, but I have always consoled myself with the con- 
yiction, probably inherited from my New England ancestors, that criti- 
tism is good for the soul of a public official, and no doubt, like medicine, 
is more effective the worse it tastes. But while the Commission has not 
satisfied everybody, and sometimes very few, it has a history some fea- 
tures of which are worth recalling. 

‘‘Not all understand what kind of an agency the Commission is. It 
is primarily an arm, not of the executive branch of the Government, but 
of the legislative. As the Supreme Court recently said in a unanimous 
opinion in regard to another similar agency, its duties are ‘neither 
plitical nor executive, but predominantly quasi-judicial and quasi- 
legislative.’ It is ‘charged with the enforcement of no policy except the 
policy of the law.’ It ‘cannot in any proper sense be characterized as an 
arm or an eye of the executive. Its duties are performed without execu- 
tive leave and, in the contemplation of the statute, must be free from 
executive control.’ It is an ‘administrative body created by Congress to 
carry into effect legislative policies embodied in the statute in accordance 
with the legislative standard therein prescribed, and to perform other 
specified duties as a legislative or as a judicial aid.’ In the case of the 
Interstate Commerce Commission the duties which have specifically been 
found by the Supreme Court to be legislative far outweigh those which 
are judicial in their nature. 

“The power to prescribe railroad rates for the future, for example, 

is a legislative power, and sometimes State legislatures have exercised it 
directly. Obviously, however, such direct use of the power is generally 
impracticable, so that the legislative bodies have resorted to the expedient 
of laying down the standards which they want followed, and then cre- 
ating an expert body to apply tHose standards. And in order that this 
task may be done with impartiality and justice, they have made these 
legislative agencies nonpartisan, removed them from political influences, 
and made it necessary for them to base their decisions upon evidence 
taken in proceedings openly and formally conducted. 
_ “That is the kind of an agency the Interstate Commerce Commis- 
sion was intended to be, and the reason for its being. Whatever the 
faults of the Commission may have been, and there have been many, it 
has never, I believe, been accused of any lack of integrity, it has keep its 
skirts clear of politics, it has endeavored to base its decisions on records 
of evidence made in open, public hearings, and it has fully reported the 
reasons for its actions so that the world might judge of their soundness. 
In other words, it has been faithful to its trust, as it understood it to be, 
and to the best of its ability. We are proud of that part, at least, of our 
record. Personally, I think that the Commission is in need of some 
measure of reorganization, if it is to be given larger duties, but I sin- 
cerely hope that in no reorganization that may be undertaken will any- 
thing be done that will impair the essential nature of the institution, 
give it the slightest political tinge, or endanger the characteristics which 
have distinguished it during the past half century.”’ 
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Limitation of Sizes and Weights of Motor Trucks 
in South Carolina Held Invalid. 


A statutory three-Judge Court at Columbia, South Carolina, on 
January 20th, handed down an opinion in the case of Barnwell Brothers, 
Et Al v. State Highway Department, holding that the South Carolina 
State law limiting the size and weights of motor trucks operating in 
interstate commerce was an ‘‘unreasonable burden’’ upon such com. 
merce so far as the hard-surfaced main highways of the State are con. 
cerned. The motor truck operators were granted a permanent injune- 
tion enjoining the State from enforcing the size and weight limitations, 
It is understood the case will be appealed to the Supreme Court of the 
United States. 





Interesting Facts About The Railroads. 


Class I railroads in the past ten years have paid $3,204,558,584 in 
taxes to federal, state and local governments, of which amount it is esti- 
mated approximately 46 per cent went for school purposes. 


The railroads of the United States have passenger trains on 644 
different runs where an average speed of 60 miles an hour or more is 
maintained from terminal to terminal. The total mileage of these runs 
is 40,205, of which 29,301 are scheduled daily. 


Many railroads use specially constructed woven wire fences con- 
nected with the signal systems to warn train crews of rock or earth slides 
which come dangerously close to the rails. 


More than fifteen million pounds of meat is consumed annually on 
railroad dining cars by the traveling public. 


Because of increased prices, the cost of materials and supplies of 
all kinds, including fuel, used by the railroads, is now approximately 
$140,865,000 greater annually than in May, 1933. 


The railroads of the United States, Canada and England recognize 
4 feet, 814 inches as the standard width between rails. 
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Rules Governing Meetings and Procedure 
of Joint Boards. 


The Interstate Commerce Commission has adopted the following 
special rules governing meetings and procedure of Joint Boards under 
section 205 of the Motor Carrier Act, 1935: 


1. (GeneraL). A matter which the Interstate Commerce Commis- 
sion, hereinafter called the Commission, refers to a Joint Board will be 
w referred by special order of the Commission. Correspondence con- 
erning matters so referred to Joint Boards should be directed to the 
Interstate Commerce Commission, Washington, D. C. 

2. (ORGANIZATION). After a Joint Board has been created the 
joard shall seleet one of its members to act as chairman for all pur- 
poses concerning matters which may be referred to it. In the event the 
member so selected is absent from any meeting of such Board the mem- 
bers attending shall select one of such members temporarily to act as 
chairman. 

3. (Meetrinas). Meetings of a Joint Board for hearings shall be 
called by the Commission, and due notice thereof given to all members of 
the Board. Where reasonably possible, meetings shall be called at the 
offices of a Commission in one of the States involved. 

4. (IHlours ror CONDUCT OF HEARINGS). The hearing in any pro- 
ceding before a Joint Board shall begin at the hour designated by the 
Commission in its notice of hearing, and thereafter shall continue for 
such time and in such manner as the Joint Board may determine. 

5. (CONDUCT OF HEARINGS). With the understanding that the Joint 
board will recommend the appropriate order, accompanied by the rea- 
wns therefor, a hearing assigned before a Joint Board may be conducted 
\y any member or members thereof in the absence of the other member 
or members, 

6. (DESIGNATION OF EXAMINER). The Commission will designate an 
eXaminer or examiners to advise with and assist the Joint Board in any 
referred matter to the extent that such Joint Board may desire. 

7. (PROCEDURE IN REFERRED MATTERS). Procedure in referred mat- 
ers shall be governed, when not specifically covered by these rules, by 
the Commission’s Rules of Practice so far as applicable. 

8. (PLEADINGS PART OF RECORD). All pleadings in referred matters 
all constitute part of the record before the Joint Board without special 
admission or incorporation therein. This rule shall not dispense with the 
uecessity for proof of the facts alleged in a pleading when relied upon 
by the party who filed it. 

9. (LEAVE TO AMEND OR FILE PLEADINGS, OR TO INTERVENE, NOT TO BE 
RANTED IN CERTAIN CASES.) A Joint Board may in its discretion grant 
ave to amend or to file any pleadings, or to intervene, in a referred 
latter, pon application tendered either prior to or at the hearing, but 
inno event shall it grant such leave if thereby the issues would be un- 
duly broadened, or if thereby the issues would be so narrowed as to make 
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the referred matter one which should properly be referred to a differen: 
Joint Board or other referee. 

10. (AcTION ON CERTAIN MOTIONS). Action on motions the grant- 
ing of which would have the effeet of preventing consideration of the 
merits of a referred matter or a substantial part thereof may be reserved 
by a Joint Board for final disposition by the Commission. 

11. (PROCEDURAL RULINGS IN CASE OF DISAGREEMENT). If the mem- 
bers of a Joint Board or a majority thereof in actual attendance at a 
hearing shall be unable to agree upon the disposition of a procedural 
question arising therein, the chairman (or acting chairman) shall decide 
the question and rule or order accordingly. 

12. (Exuirirs, NUMBERS OF COPIES TO BE FURNISHED). When 
exhibits of a documentary character are to be offered in evidence the 
Joint Board shall require that the original and one copy of each be fur- 
nished for the use of the Commission (to be delivered respectively to the 
official reporter and to the examiner) ; and, unless the Joint Board shall 
otherwise direct, that copies be furnished to each of the members of the 
Board for their use, and to opposing parties or their counsel. When- 
ever practicable, the parties should interchange copies of proposed ex- 
hibits before or at the commencement of the hearing. 

13. (CONTINUANCE; FIXING DATE AND PLACE). In ease it is impos. 
sible to conclude a hearing within the time available, or for any reason a 
continuance is necessary or advisable, the Joint Board shall not set a 
date and place for the continued hearing without first consulting the 
Commission. If consulting the Commission is impracticable, the hearing 
shall be adjourned to such time and place as the Commission subse- 
quently shall determine. 

14. (BRIEFS, TIME FOR FILING; REPLY BRIEFS NOT PERMITTED). if the 
Joint Board permits briefs to be filed in a referred matter, it shall fix 
for all parties the same period therefor. Reply briefs shall not be per- 
mitted. Parties shall be instructed to file twenty copies of any brivf 
with the Commission at Washington and copies in number to be fixed by 
the Joint Board with the members of the Joint Board and the examiner 

15. (For OF ORDERS AND REPORTS; SERVICE). For the sake of uni- 
formity, Joint Boards shall conform their respective recommenced or- 
ders and accompanying reports, as nearly as may be practicable, to the 
form of orders and reports issued by the Commission in similar eases. 
The reports shall contain a brief statement of the issues, a discussion of 
the pertinent evidence, and a recommendation of specifie and sufficien' 
findings, with the reasons therefor. Such orders and reports will bi 
served by the Commission. 

16. (TERMINATION OF JURISDICTION). The jurisdiction of a Join! 
Board over a referred matter shall be terminated in the event of waiver 
of action by the appropriate authority of each State from which a meni- 
ber is entitled to be appointed, or in the event the Commission finds tat 
a Joint Board has failed or refused to act, or in the event of inability of 
the members thereof to agree upon the referred matter, or upon reconi- 
mendation by the Joint Board or a majority thereof of a report and order 
signed by the members concurring therein, but the matter may be agai 
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referred to the Joint Board if a further hearing as to facts shall beeone 
necessary. 

17. (PROCEDURE IN CASE OF NON-ACTION BY JotNT Boarp). If a 
Joint Board or a majority thereof is unable to agree upon a referred 
matter, it will be deeided by the Commission or in its discretion be re- 
ferred to a member or examiner thereof for recommendation of an ap- 
propriate order thereon and report including the reasons therefor, on 
‘he record theretofore made or after such hearing or further hearing as 
may be required. 





